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The Tax Court of the United States j 

: 

Docket No. 16277 

Miriam Cooper Walsh, petitioner 
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Commissioner of Internal Revenue, respondent 


DOCKET ENTRIES 

i 

[Tr. 1-2] 

1947 

i 

Oct. 27—Petition received and filed. Taxpayer notified. 
Fee paid. 

Oct. 29—Copy of petition served on General Counsel. 

Nov. 24—Answer filed by General Counsel. 

Nov. 24—Request for hearing in New York City filed by 
General Counsel. 

Dec. 3—Notice issued placing proceeding on New York 
City calendar. Service of answer and request made. 

1948 

Mar. 15—Hearing set April 26,1948 at New York City. 

Apr. 26—Hearing had before Judge Disney. Petitioner’s | 
motion for continuance to New York call calendar, pending 
litigation in California. Case will probably be settled. No 
objection by respondent. Motion for continuance filed at 
hearing. j 

Apr. 26—Order that this proceeding be stricken from the j 
New York calendar of April 26,1948 entered. 

Aug. 11—Hearing set Oct. 18,1948 at New York City. 

Oct. 18—Hearing had before Judge Murdock on merits. 
Stipulation of facts and appearance of Carolyn E. Agger 
filed at hearing. Briefs due 12/3/48—replies 12/18/48. j 

( 1 ) I 

| 

j 

j 

i 
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Oct. 29^-Transcript of hearing of 10/18/48 filed. 

Dec. 2—Brief filed by taxpayer. 12/6/48 copy served. 

Dec. 3—Brief filed by General Counsel. 

Dec. 14—Reply brief filed by taxpayer. 

Dec. 31—Opinion rendered, Murdpck J. Decision will be 
entered for the petitioner. 1/3/49 copy served. 

1949 

Jan. 4—Decision entered, Turner J. Div. 8. 

Jan. 11—Order that Court’s decision entered Jan. 4,1949 
be vacated and set aside and order and decision entered, 
Murdock J. Div. 3. 

Apr. 4—Petition for review by U. S. Court of Appeals for 
the District of Columbia Circuit, filed by General Counsel. 

Apr. 5—Notice of fifing petition for review sent to Ran¬ 
dolph E. Paul and Carolyn E. Agger filed. 

Apr. 8-r-Proof of spryice pf petition for review filed by 
General Counsel. (Carolyn E. Agger.) 

May 2—Statement of points filed by General Counsel with 
proof of service thereon. 

May 2—Designation of contents of record filed by General 
Counsel with service admitted thereon—Agreed to. 

petition 
[Tr. 3-14] 

[Caption omitted] 

The above-named petitioner hereby petitions for a re- 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency 
SN-IT-7 dated July 31, 1947, and as a basis of her proceed¬ 
ing alleges as follows: 

1 

1. The petitioner is an individual with principal residence 
at 3 East 66th Street, New York 21, New York. 

2. The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed to the petitioner on July 
1,1947. 
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3. The taxes in controversy are: 

(a) an asserted deficiency of penalty for income tax 
for the calendar year 1942 in the amount of five hundred 
eighty dollars and thirty-eight cents; 

(b) income tax for the calendar year 1943 and in the 
amount of five thousand fifty-one dollars and ten cents; 

(c) an asserted deficiency in penalty of income tax 
for the calendar year 1943 in the sum of one thousand 
two hundred sixty-two dollars and seventy-eight cents. 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following errors: 

(A) The Commissioner erred in holding that periodic 
payments, totalling $9,675.00, allegedly received by taxpayer 
in the taxable year ended December 31, 1942, from her 
former husband, Raoul Walsh of California, represented 
taxable income within the purview of Section 22 (K) of the 
Internal Revenue Code. 

(B) The Commissioner erred in imposing a penalty of 
income tax of $580.38 for failure to file an income tax return 
for the taxable year ended December 31,1942. 

(C) The Commissioner erred in holding that periodic 
payments totalling $13,950.00 allegedly received by taxpayer 
in the taxable year ended December 31, 1943, from her 
former husband, Raoul Walsh of California, represented 
taxable income within the purview of Section 22 (EL) of the 
Internal Revenue Code. 

(D) The Commissioner erred in imposing a penalty of 
income tax of $1,262.70 for failure to file an income tax 
return for the taxable year ended December 31, 1943. 

(E) The Commissioner erred in detennining that the 
taxpayer had received taxable income in the calendar years 
1942 and 1943 and in finding the deficiencies complained of. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

(A) Petitioner and Raoul Walsh were married at Los 
Angeles, California, on February 19, 1916. They Kved 
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together with their principal residence in California until 
October 2,1926. They have lived separately since that date. 

(B) Petitioner had substantial income and earning ca¬ 
pacity as a motion picture actress at the time of the sepa¬ 
ration. Prior to the separation petitioner made substantial 
loans to Raoul Walsh, which were never repaid. Under the 
laws of California, Raoul Walsh was under no obligation to 
support petitioner. 

(C) On February 21, 1927, in Los Angeles, California, 
petitioner and Raoul Walsh entered into an agreement 
(Exhibit B) to settle and determine their property rights 
and interests and to protect the property rights and in¬ 
terests of each spouse from the community property rights 
of the other. 

(1) This agreement referred to the separation of the 
spouses, but it made no reference to any divorce. No 
divorce was then in fact contemplated. 

(2) The agreement provided, so far as here material, 
that Raoul Walsh would pay petitioner $10,000 in 1927 
and in 1928, and $500 per week “for separate mainte¬ 
nance and support and for her separate use and benefit’’ 
and in consideration of her supporting their two 
adopted children. 

(3) Raoul Walsh assigned to petitioner certain insur¬ 
ance policies upon which he undertook to pay all 
premiums. 

(D) The agreement of February 21,1927 was not incident 
to divorce within the meaning of Section 22 (K) of the In¬ 
ternal Revenue Code. 

(E) Petitioner was granted a final decree of divorce from 
Raoul Walsh in California on August 1, 1928, (Exhibit C), 
an interlocutory decree having been entered June 10, 1927. 
(Exhibit D). 

(1) Neither the interlocutory nor the final decree pro¬ 
vided for any property settlement or alimony for the 
wife. 
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(2) Neither decree approved or mentioned any set¬ 
tlement or agreement of the parties in that regard. 

(F) On October 17,1934, the 1927 agreement, outlined in 
(C) above, was amended by contract, in California, to reduce 
the weekly payments to petitioner by Raoul Walsh to $325.00 
per week, and to arrange for weekly installments to make 
up the unpaid balances (Exhibit E). 

(G) On November 15, 1941, again in California, the 1927 
and 1934 contracts were rescinded and specifically abro¬ 
gated. Each party released the other from all obligation 
and claims arising from their relationship or contracts. In 
consideration for the releases and for the dismissal of cer¬ 
tain suits and cross-suits by and between the parties and 
their two adopted children, petitioner and Raoul Walsh 
entered a new contract (Exhibit F). Raoul Walsh promised 
to pay petitioner $25,000.00; to pay $225.00 per week for 
200 weeks and $200.00 per week thereafter until petitioner’s 
death or remarriage for her support and maintenance; and 
to continue to pay premiums on the insurance policies which 
had been assigned in the 1927 agreement. Raoul Walsh re¬ 
served the privilege of borrowing on those policies up to 
$4500.00 to pay premiums thereon. Raoul Walsh assumed 
full responsibility for support of their adopted children. 
None of the money to be paid thereafter to petitioner was 
for support of the children. 

(H) The new agreement of November 15, 1941, was not 
incident to divorce within the meaning of Section 22(K) of 
the Internal Revenue Code. 

(I) Petitioner sued Raoul Walsh in a California court in 
1942 for failure to meet the 1941 contract obligations. On 
April 29, 1943, a stipulation (Exhibit G) dismissing those 
suits was agreed to under which Raoul Walsh paid $1000.00 
toward $2325.00 of the 1941 obligation which remained 
unpaid, and promised to pay $75.00 per week toward the 
balance. He also agreed to repay, at $50.00 per week, insur¬ 
ance loans amounting to $3,721.67 plus interest, costs and 
attorney’s fees which he had made to meet his insurance 
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premium obligations under the 1941 contract. This stipula¬ 
tion did not alter the 1941 agreement, but was in execution 
of it. 

(J) All money received by petitioner in 1942 and 1943 
from Raoul Walsh was paid by him pursuant to the contract 
of November 15,1941, and the stipulation of April 23,1943. 

Wherefore, the petitioner prays that this Court may hear 
the proceedings and determine that there is no deficiency in 
tax or penalties due from the petitioner for the years 1942 
and 1943, and afford the petitioner such relief as it may 
deem right and proper. 

(Sgnd.) Randolph Paul, 

1614 Eye Street, N. W., 

Washington 6, D. C.; 

(Sgnd.) Carolyn E. Agger, 

1614 Eye Street, N. W., 

W ashington 6, D. C. 


State of New York, 

County of New York, ss: 

Miriam Cooper Walsh, being duly sworn, says that she is 
the petitioner above named; that she has read the foregoing 
petition and is familiar with the statements contained 
therein, and that the statements contained therein are true, 
except those stated to be upon information and belief, and 
that those she believes to be true. 

(Sgnd.) Miriam Cooper Walsh. 

Subscribed and sworn to before me this 24th day of Oct., 
1947. 

(Sgnd.) Ray A. Johnson, 

Notary Public in the State of New York, 

Residing in New York County, 

N. Y. Co. Clk f s No. 65, Reg. No. 181-J-9, 

Commission Expires March 30,1949. 
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EXHIBIT A 

Form 1279 Treasury Department SN-IT-7 

Internal Revenue Service 
New York 1, N. Y. 

I 

Received, Secretary, Ang. 15,1947. Collector of Internal 
Revenue, Third Dist., N. Y. 

i 

Office of Internal Revenue Agent in Charge, Upper New 
York Division, Empire State Building, 350 Fifth Avenue.; 

I 

In Reply Refer To: UNY :CONF :AES. 

July 31, 1947. 

Mrs. Miriam Cooper Walsh, 5 East 66th Street, New York 
21, N. Y. 

Dear Mrs. Walsh : ! 

You are advised that the determination of your income 
tax liability for the taxable year ended December 31, 1942,| 
discloses a deficiency in penalty of $580.38, and that the 
determination of your income tax liability for the taxable 
year ended December 31, 1943, discloses a deficiency of 
$5,051.10 and $1,262.78 in penalty, as shown in the statement 
attached. 

In accordance with the provisions of existing internal 
revenue laws, notice is hereby given of the deficiency men-i 
tioned. 

Within 90 days (not counting Saturday, Sunday or a legal 
holiday in the District of Columbia as the 90th day) from thei 
date of the mailing of this letter, you may file a petition; 
with The Tax Court of the United States, at its principal 
address, Washington, D. C., for a redetermination of the 
deficiency. 

Should you not desire to file a petition, you are requested 
to execute the enclosed form and forward it to the Internal 
Revenue Agent in Charge, Room 4310, 350 Fifth Avenuej 
New York 1, N. Y., for the attention of UNY :CONF :AESj 
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The signing and filing of this form will expedite the closing 
of your retnrn by permitting an early assessment of the 
deficiency and will prevent the accnmnlation of interest, 
since the interest period terminates 30 days after filing the 
form, or on the date assessment is made, whichever is 
earlier. 

Very truly yours, 

Geo. J. Schoeneman, 

Commissioner, 

By (Signed) (Signature illegible), 

Acting Internal Revenue Agent in Charge. 

Enclosures: Statement. Form of waiver. 

Statement 

Mbs. Miriam Cooper Walsh 
3 East 66th Street 
New York 21, N. Y. 


Tax Liability for the Taxable Years Ended December 31, 

1942 and 1943 



Income and Victory 

Deficiency 

Year 

Tax Deficiency 

in Penalty 

1942 


$580.38 

1943 

$5,051.10 

1,262.78 

Total 

$5,051.10 

$1,843.16 


In making this determination of your income tax liability, 
careful consideration has been given to the report of ex¬ 
amination dated February 5, 1947 (a copy of which was 
transmitted to you on April 4, 1947), against which no pro¬ 
test has been filed. 

Inasmuch as you failed to file an income tax return within 
the time prescribed by law, 25 per centum of the tax has been 
added thereto in accordance with the provisions of section 
291(a) of the Internal Revenue Code. 




Taxable Year Ended December 31, 1942 
Adjustments to Net Income 


Net income as disclosed by return 

Unallowable deductions and additional income: 

None Filed 

(a) Alimony 

$9,675.00 

i 

Net income adjusted 

$9,675.00 | 

i 

Taxable Year Ended December 31,1942 

’ i 

Explanation of Adjustments 

! 

i 

i 

i 

(a) It is held that the periodic payments received by you 
from your former husband, Raoul Walsh of California, rep¬ 
resent taxable income within the purview of section 22 (K) 

of the Internal Revenue Code. 


Computation of Tax 

i 

i 

Net income adjusted 

Less: 

$9,675.00 

Personal exemption 

500.00 i 

l 

Balance, (surtax net income) 

Less: 

$9,175.00 | 

1 

1 

Earned income credit 

300.00 j 

Net income subject to normal tax 

$8,875.00 

Normal tax at 6% on $8,875.00 

$ 532.50 | 

Surtax on 9,175.00 

1,789.00 j 

Total income tax 

$2,321.50 | 

i 

Penalty for 1942—25% of $2,321.50 

$ 580.38 | 

Penalty assessed 

None 


Deficiency in Penalty $ 580.38 

===== j 

! 

i 

i 

No assessment of the tax for the year 1942 has been made 
due to the forgiveness feature of the Current Tax Payment | 
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Act of 1943 and the above amount has been considered in the 

% 

determination of the tax due for the year ended December 
31,1943. 

There is no forgiveness applicable to the penalty. 

Taxable Year Ended December 31,1943 

Adjustments to Net Income 

Income Tax 
Net Income 

Net income as disclosed by return None Filed 
Unallowable deductions and 
additional income: 

(a) Alimony $13,950.00 


Net income adjusted $13,950.00 

Explanation of Adjustments 

(a) It is held that the periodic payments received by you 
from your former husband, Raoul Walsh of California, rep¬ 
resent taxable income within the purview of section 22 (K) 
of the Internal Revenue Code. 

Computation of Income and Victory Tax 

Income tax net income as adjusted $13,950.00 

Less: 

Personal exemption 500.00 

Balance (surtax net income) $13,450.00 

Less: 

Earned income credit 300.00 


Victory Tax 
Net Income 
None Filed 

$13,950.00 

$13,950.00 


Net income subject to normal tax 


$13,150.00 





Taxable Year Ended December 31,1943 


Normal tax at 6% on $13,150.00 $ 789.00 j 

Surtax on 13,450.00 3,182.001 

_ ! 

I 

Total income tax $ 3,971.00 j 

Victory tax net income as adjusted $13,950.00 

Less: 

Specific exemption 624.00 


Income subject to victory tax 

Victory tax before credit: 

5% of $13,326.00 
Less: 

Victory tax credit—25% 
Net victory tax 


$13,326.00 


$ 666.30 

166.58 


499.72! 


Net income tax and victory tax (a) 4,470.72j 

Income tax for 1942 (b) 2,321.50 


Amount of (a) or (b) whichever is larger 4,470.72 

Forgiveness feature: 

Amount of (a) or (b) 
whichever is smaller $2,321.50 

Amount forgiven 

%ths of $2,321.50 1,741.12 


Amount unforgiven 

$ 580.38 

Total income and victory tax liability 
Income and victory tax liability 

$5,051.10 

disclosed by return 

None 

Deficiency of income and victory tax 

$5,051.10 

Penalty for 1943—25% of $5,051.10 

$1,262.78 

Penalty Assessed 

None 

Deficiency in Penalty 

$1,262.78 
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ANSWER 

[Caption omitted] 
[Tr. 57-58] 


COMES now the Commissioner of Internal Revenue, by 
his attorney, Charles Oliphant, Chief Counsel, Bureau of 
Internal Revenue, and for answer to the petition filed herein, 
admits, avers and denies as follows: 


1. Admits the allegations contained in Paragraph 1 of 
the petition. 

2. Admits that the notice of deficiency (a copy of which 
is attached and marked Exhibit A) was mailed to the peti¬ 
tioner on July 31,1947. 

3 (a), (b), and (c). Admits the allegations contained in 
Paragraph 3 subparagraphs (a), (b) and (c) of the petition. 

4 (A), (B), (C), (D), and (E). Denies the allegations 
contained in Paragraph 4 subparagraphs (A), (B), (C), 
(D), and (E) of the petition. 

5 (A). Admits that the petitioner and Raoul Walsh were 
married. Denies the remaining allegations contained in 
Paragraph 5 subparagraph (A) of the petition. 

5 (B), (C)(1), (2) and (3). Denies the allegations con¬ 
tained in subparagraphs (B), (C)(1), (2) and (3) of Para¬ 
graph 5 of the petition. 

5 (D), (E)(1) and (2). Denies the allegations contained 
in subparagraphs (D), (E)(1) and (2) of Paragraph 5 of 
the petition. 

5 (F) to (J), inclusive. Denies the allegations contained 
in subparagraphs (F) to (J), inclusive, of Paragraph 5 of 

the petition. (Signed) Charles Oliphant, 

RPH 


Of Counsel: 

E. C. Algire, 

Division Counsel, 
Thomas R. Chabshee, 
Special Attorney, 


Charles Oliphant, 
Chief Counsel, Bureau 
of Internal Revenue. 


Bureau of Internal Revenue. 


TRC :1m 
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STIPULATION OP PACTS 


[Caption omitted] 


[Tr. 59-61] 


It Is Hereby Stipulated and Agreed by and between the 
parties hereto, by their respective counsel, that the follow¬ 
ing facts shall be taken as true, provided, that this stipula¬ 
tion shall be without prejudice to the right of either party 
to introduce other and further evidence not inconsistent with 
the facts herein stipulated to be true: 


1. The petitioner Miriam Cooper Walsh, is an individual 
who during the tax years in question resided at 3 East 66th ! 
St., New York, N. Y. The petitioner filed no income tax j 
returns for the years 1942 and 1943. A notice of deficiency j 
was mailed to petitioner on July 1, 1947. 


2. Petitioner was married to Mr. Raoul Walsh, of Calif or- j 
nia, in February, 1916. They lived together with their prin- j 
cipal residence in California until on or about October 2,1 
1926. They adopted two children. Petitioner was inter- j 
mittently employed from some time prior to her marriage 
until about 1924 as a motion picture actress. Her husband j 
was and is a motion picture director. 

3. On or about October 2, 1926, Mr. Walsh and petitioner! 
separated and did not live together thereafter. After nego-! 
tiation between their respective attorneys, petitioner andj 
Mr. Walsh signed, on February 21, 1927, an agreement, ati 
which time a divorce was contemplated. A copy of thei 
agreement of February 21, 1927, is attached hereto as Ex-1 
hibit 1-A. 

4. On June 10,1927, an interlocutory decree of divorce dis¬ 
solving the marriage of Mr. and Mrs. Raoul Walsh was 
entered by the Superior Court of the State of California ini 
and for the County of Los Angeles. A copy of the decree 
is attached hereto as Exhibit 2-B. 

5. On August 1, 1927, a final judgment of divorce wa^ 
entered by this same court. A copy of the final judgment of 
August 1,1927, is attached hereto as Exhibit 3-C. 


i 
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6. Petitioner and Mr. Walsh entered an agreement on 
October 17, 1934, modifying their 1927 agreement. A copy 
of the agreement of October 17, 1934, is attached hereto as 
Exhibit 4-D. 

7. On November 13, 1941, Mr. Walsh and petitioner en¬ 
tered into an agreement. A copy of the agreement of No¬ 
vember 13, 1941, is attached hereto as Exhibit 5-E. 

8. Petitioner and Mr. Walsh in a proceeding in the Su¬ 
perior Court of California in and for Los Angeles County 
entered a stipulation on April 29, 1943, a copy of which 
stipulation is attached hereto as Exhibit 6-F. 

9. The petitioner received payments from Mr. Walsh of 
$9,675.00 in 1942 and $13,950.00 in 1943. 

(Sgnd.) Randolph E. Paul, 

' Counsel for Petitioner. 

(Signed) Charles Oliphant, 

RPH, 

Charles Oliphant, 

Chief Counsel, 

Bureau of Internal Revenue, 

Washington, D. C. 

EXHIBIT l-A 

[Tr. 62-70] 

Agreement 

This Agreement, made this 21st day of February, 1927, 
by and between Raoul A. Walsh, hereinafter referred to as 
the husband, and Miriam C. Walsh, hereinafter referred to 
as the wife, 

WITNESSETH : 

Whereas, the said Raoul A. Walsh and Miriam C. Walsh 
duly intermarried on or about the 19th day of February, 
1916, and. 

Whereas the parties hereto have two children, to-wit, 
John R. Walsh, bom on the 10th day of July, 1914, and 
Robert R. Walsh, bom on the 4th day of February, 1922, 
and. 



Whereas in consequence of unhappy differences, the par-| 
ties now are and since the 2nd day of October, 1926, have 
been, living apart, and it is their mutual desire to settle 
and determine their property rights and interest; 

Now, Therefore, in consideration of the premises and the! 
mutual covenants hereinafter contained, it is hereby mutu-j 
ally understood and agreed as follows: 

i 

7. The parties hereto and each shall be free to conduct, 
carry on and engage in any employment, business or trade 
which to him or her shall seem advisable, for his or her own 
sole and separate use and benefit, without and free from 
any control, restraint or interference, direct or indirect, by| 
the other party. 

II. The husband shall, on or before the 31st day of De¬ 
cember, 1927, pay to the wife, for her separate use and bene¬ 
fit the sum of Ten Thousand ($10,000.00) Dollars, and on! 
or before the 31st day of December, 1928, the further sum 
of Ten Thousand ($10,000.00) Dollars. The said sum shall 
be paid to her in addition to the payments to be made toi 
her for her maintenance and support and in consideration 
of her undertaking the maintenance and support of said 
children or either of them, as hereinafter provided, and in 
addition to any and all payments which the husband shall 
be obliged to make in any other paragraph of this agree¬ 
ment. 

III. The husband shall, so long as the wife remains urn 
married to any person other than the husband, pay to the 
wife, for her separate maintenance and support, and for her 
separate use and benefit, and in consideration of her under¬ 
taking the support and maintenance of said children, oil 
either of them, the sum of Five Hundred ($500.00) Dollars 
per week. If at any time the gross income of the husband 
from all sources shall be less than One Thousand ($1,000.00) 
Dollars per week, then during the time when such gross 
income is less than One Thousand ($1,000.00) Dollars pe? 
week the husband shall pay the wife a sum equal to one-half 
(V 2 ) of such gross income; provided that should the husband 
wilfully refuse to accept or pursue employment, or not b0 
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employed because of any fault or dereliction upon bis own 
part, then and in that event the amount which the husband 
shall be obliged to pay during any period of such unemploy¬ 
ment shall be the sum of Five Hundred ($500.00) Dollars 
per week, anything in this paragraph notwithstanding. 
The term “gross income’’ as here used shall include all 
moneys to which the husband is or may be entitled from any 
source whatsoever, during any calendar year in which such 
period is included, whether such income is received during 
said period or not. 

IV. Should the wife marry any person during the lifetime 
of the husband, the husband shall, nevertheless, so long as 
she shall have the custody and control of the children or of 
either of them, as in Paragraph VIII hereof provided, pay 
to her, in consideration of her undertaking the support and 
maintenance of said children or either of them, the sum of 
Fifty ($50.00) Dollars each week. 

V. The husband represents that he has heretofore insured 
his life for the sum of Sixty-one Thousand ($61,000.00) 
Dollars by certain policies of life insurance issued by the 
Travellers Insurance Company of Hartford, Connecticut, 
and in which the wife is named the beneficiary, the respective 
dates of issuance, amounts and numbers of which are as 
follows: 


Date 


Amount 


Number 


June 9th, 1920 $36,000.00 

March 22nd, 1918 23,000.00 

March 22nd, 1918 2,000.00 


No. 633127 
No. 444465 
No. 444464 


The husband, in order to provide for the separate support 
and maintenance of the wife after his death, has caused the 
said policies of insurance to be irrevocably assigned to the 
wife during her natural life, and has delivered said policies 
to the wife. The husband covenants and agrees that he 
will at all times hereinafter maintain said insurance in full 
force and effect in favor of the wife, and that he will 
promptly and punctually pay the premiums thereon as and 
when they shall become due and payable, and that should 
he fail to make such payments as aforesaid, the wife may, 
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i 

i 

i 

l 


l 

without prejudice to any right or rights herein granted or 
reserved pay such premiums when they shall become due, 
and the husband will, on demand, refund to her any pay r 
ment or payments so made. 


VI. The husband shall cause a further policy or policies 
of insurance, in the sum or aggregate sum of Thirty-nine 
Thousand ($39,000.00) Dollars to be issued or irrevocably- 
transferred to the wife, and in her name, and he shall pay 
the annual premiums thereon during his life, or until such 
time prior to his death when all premiums on said policy 
or policies of insurance shall have been fully paid, which 
policy or policies of insurance shall provide that in the 
event of the death of the husband or his partial or total dis¬ 
ability, such insurance shall be paid to his wife, it being 
the mutual intention of the parties that said policy or poli¬ 
cies shall be of the usual combination life and disability 
character. j 


VII. In the event that the wife shall marry any person 

other than the husband during the life of the husband her 
interest in the said insurance policies mentioned in para¬ 
graphs V and VI of this agreement shall revert to the hus¬ 
band, and the wife agrees and covenants to assign such 
interest and deliver such policies to the husband. In tihe 
event that the wife shall die during the lifetime of the hus¬ 
band her interest in such insurance policies shall revert to 
the husband, and the husband shall thereafter properly and 
adequately provide for the maintenance, education and 
support of said children during their minority. In the 
event of the death of the husband the wife agrees that re¬ 
ceipt by her of insurance called for by and under said poli¬ 
cies shall be in lieu of any and all claims against the estate 
of the husband, and in full satisfaction thereof. j 

VIII. The wife shall have the custody and control of the 
said children, John R. Walsh and Robert R. Walsh, and of 
their education, until they shall respectively attain to the 
age of twenty-one years, without any interference whatso¬ 
ever on the part of the husband. The wife shall at all times 
consistent with school attendance by said children, afford 
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reasonable opportunity to the husband to visit the children 
and take them or either of them, on recreational or other 
trips, and like opportunity to the children to visit the hus¬ 
band. The wife agrees that she will, so long as she re¬ 
ceives the payments provided for in this agreement, prop¬ 
erly care for, maintain and educate the said child or children 
in respect of whom said payments shall have been so made; 
but, subject only to this agreement, she may expend the said 
payments in accordance with her uncontrolled discretion. 

IX. It is mutually understood and agreed that the earn¬ 
ings of each of the parties hereto, including gains from 
business ventures conducted by either, and from contracts 
for services of whatever nature, and money borrowed on 
personal credit, shall be the sole property of the party so 
earning the same, and it is further mutually understood and 
agreed that all the property, both real and personal, now 
held by and/or standing in the name of either party, or 
which shall hereafter come or belong to either shall be and 
remain the separate property of such party free and dis¬ 
charged of all rights of the other, whether arising out of 
the marital relation, or the laws of the State of California, 
or any other state or country. Each of the parties will at 
any time upon request of the other, make and deliver to 
and/or join with such other party in the execution of any 
contract of sale of, and/or deed of any real property now or 
at any time hereafter owned by him or her, or do such other 
acts as may be necessary to make effective this paragraph 
of this Agreement. 

X. The wife does and shall accept the provisions herein 
made for her in full satisfaction for her support and main¬ 
tenance and for the support and maintenance during the 
time herein provided for, of the children; and she hereby 
covenants and agrees that so long as the husband shall duly 
keep and perform the covenants, agreements and conditions 
to be kept and performed by him hereunder, she will not at 
any time hereafter contract any debts, charge or liability 
whatsoever for which the husband or his property or estate 
shall or may be or become liable or answerable; and the wife 
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hereby covenants and agrees that she will at all times here¬ 
after, so long as the husband shall make the payments herein 
provided for, keep the husband free from all debts or lia! 
bilities which may hereafter be incurred by the wife. 

XI. The husband shall assume and pay as and when the 
same shall become due and payable all bills or debts con¬ 
tracted by the wife prior to the first day of January, 1927, 
whether contracted in her own name or that of her husband; 
provided, that nothing in this paragraph contained shall 
oblige the husband to pay such bills or debts incurred by 
her and now outstanding in excess of the aggregate sum of 
Forty-five Hundred ($4500.00) Dollars. 

XII. The husband shall provide the wife with the sum of 
Four Thousand one hundred nine ($4,109.00) Dollars wit|i 
which to pay her present obligations and to pay her attor¬ 
neys, Messrs. Lawler & Degnan, and Nathan Burkan, Esqi, 
and to meet other expenses connected with the execution of 
this agreement and the circumstances leading thereto. Thp 
wife shall use said sums for the purposes for which they are 
so provided upon the payment thereof to her. 

XIII. In the event that the wife shall bring any action 
against the husband to enforce the provisions of this agree¬ 
ment or the payment of any claim hereunder, or to protect 
the rights of the wife herein secured, the wife shall be en¬ 
titled to recover, and the husband shall pay, all cost and 
expense incurred by the wife in bringing such action, includ¬ 
ing reasonable attorneys fees. 

XIV. The foregoing contains the entire agreement 
between the parties, and there are no other understandings 
or agreements between them. 

Ik Witness Whereof, the parties to these presents have 
hereunto interchangeably set their hands and seals in dupli¬ 
cate the day and year first above written. 

Raoul A. Walsh. ! 

Miriam C. Walsh, j 
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State of California, 

County of Los Angeles, ss: 

On this 21st day of February, in the year nineteen hundred 
and twenty-seven A. D., before me, Harry A. King, a Notary 
Public in and for the said County of Los Angeles, State of 
California, residing therein, duly commissioned and sworn, 
personally appeared Raoul A. Walsh, personally known to 
me to be the person whose name is subscribed to the within 
instrument, and acknowledged to me that he executed the 
same. 

In Witness Whereof, I have hereunto set my hand and 
affixed my official seal the day and year in this certificate 
first above written. 

Harry A. King, 

Notary Public in and for the County 

(seal.) of Los Angeles, State of California. 

State of California, 

County of Los Angeles, ss: 

On this 23rd day of February, in the year nineteen hun¬ 
dred and twenty-seven, A. D. before me, Pearl M. Stout, a 
Notary Public in and for the said County of Los Angeles, 
State of California, residing therein, duly commissioned 
and sworn, personally appeared Miriam C. Walsh person¬ 
ally known to me to be the person whose name is subscribed 
to the within instrument, and acknowledged to me that she 
executed the same. 

In Witness Whereof, I have hereunto set my hand and 
affixed my official seal the day and year in this certificate 
first above written. 

Pearl M. Stout, 
Notary Public in and for Los 
Angeles County, State of 
California. My Commis¬ 
sion expires Feb. 16 , 1930 . 


(seal.) 
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EXHIBIT 2-B 

[Tr. 71-72] 

IN THE SUPERIOR COURT OF THE STATE 
CALIFORNIA IN AND FOR THE COUNTY 
LOS ANGELES 

Miriam C. Walsh, plaintiff, 
vs. 

Raoul Walsh, defendant 
Interlocutory Judgment by Default in Action for Divorce 

This cause came on regularly to be heard the 6th day of 
June, 1927, before the said Superior Court, in Department 
18 thereof; Lawler & Degnan by Max Felix appearing hs 
attorney for plaintiff herein, and no one appearing for said 
defendant; 

And it appearing that the defendant was duly served with 
process herein on the 23rd day of May, 1927, and said de¬ 
fendant not having answered plaintiff’s complaint hereifi, 
within the time provided by law, or otherwise; and the de¬ 
fault of the defendant for not answering the said complaint 
having been duly entered herein in the manner provided by 
law; and evidence having been introduced on behalf of said 
plaintiff, at said hearing of this case; and said cause havipg 
been submitted to the Court for its consideration and 
decision; 

Now, Therefore, said Court, having duly considered the 
same, makes its findings of fact and decision as follows: j 

The Court finds that all of the allegations contained in the 
complaint are true, and that a divorce ought to be granted 
as prayed for in said complaint and that the custody of 
John R. Walsh and Robert R. Walsh, the two minor children 
mentioned in plaintiff’s complaint should be awarded to 
plaintiff; 

Wherefore it is hereby Ordered, Adjudged and Decreed 
that the said plaintiff is entitled to a divorce from the de¬ 
fendant; that when one year shall have expired, after the 


OF 

OF 
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entry of this interlocutory judgment, a final judgment and 
decree shall be entered, granting a divorce herein, wherein 
and whereby the bonds of matrimony heretofore existing 
between said plaintiff and said defendant shall be dissolved, 
and at that time the Court shall grant such other and fur¬ 
ther relief as may be necessary to complete disposition of 
this action. 

And it is hereby further ordered, adjudged and decreed 
that plaintiff, Miriam C. Walsh, be and she is hereby 
awarded the custody of John R. Walsh, and Robert R. 
Walsh, the two minor children of plaintiff and defendant. 
Done in open Court this 8 day of June A. D., 1927. 

Walter S. Gates, 

Judge. 

Q.O.M. 

EXHIBIT S-C 

[Tr. 73-74] 

IN THE SUPERIOR COURT OF THE STATE OF 
CALIFORNIA IN AND FOR THE COUNTY OF 
LOS ANGELES 

No. D 55662 

Miriam C. Walsh, plaintiff, 


vs. 

Raoul Walsh, defendant 
Final Judgment of Divorce 

In this cause an interlocutory judgment was entered on 
the 10 day of Jwne, 1927 , adjudging that plaintiff was en¬ 
titled to a divorce from defendant, and more than one year 
having elapsed, and no appeal having been taken from said 
judgment, and no motion for a new trial having been made, 
and the action not having been dismissed; 

Now, on motion of Defendant, it is adjudged that plain¬ 
tiff be and is granted a final judgment of divorce from de¬ 
fendant and that the bonds of matrimony between plaintiff 
and defendant be, and the same are, dissolved. 
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it is further ordered and decreed that wherein said inter¬ 
locutory decree makes any provision for alimony or the 
custody and support of children, said provision be and the 
same is hereby made binding on the parties affected thereby 
the same as if herein set forth in full, and that wherein said 
interlocutory decree relates to the property of the parties 
hereto, said property be and the same is hereby assigned in 
accordance with the terms thereof to the parties therein 
declared to be entitled thereto.j 


Done in open Court this 1st day of August, 1928. 

(S.) Edward F. Hahn, 

Presiding Judge . i 

Signature of party making the motion: 

(S.) Raoul A. Walsh. j 

I 

EXHIBIT 4-D 

1 

[Tr. 75-81] | 

Agreement 

I 

This Agreement made and entered into this 17th day of 
October, 1934, at the City of Los Angeles, County of Los 
Angeles, State of California, by and between Miriam Cl 
Walsh, First Party, and Raoul A. Walsh, Second Party^ 

WlTNESSETH : 

1. The parties hereto have heretofore made an agreement 
in writing dated the 21st day of February, 1927, and herein* 
after sometimes referred to as “Original Contract”. Ex+ 
cept as modified in paragraph 2 of this agreement, the Origi* 
nal Contract is to remain in full force and effect; it being 
the intention of the parties to hereby ratify the Original 
Contract, in accordance with the terms thereof as modified 
only by paragraph 2 of this agreement and notwithstanding 
any act or acts heretofore done, or any agreement or agreed 
ments heretofore made, by either or both of the parties!, 


i 

i 

i 
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or any waiver or waivers or modification of modifications 
heretofore made in the terms of the Original Contract. 

2. The Original Contract is hereby modified by deleting 
from paragraph HE thereof the words and figures “Five 
Hundred ($500.00) Dollars ’’ wherever said words and 
figures now appear in said paragraph III, and by inserting 
the words and figures “Three Hundred Twenty-five Dollars 
($325.00) ” wherever the words and figures “Five Hundred 
($500.00) Dollars” now appear in said paragraph HU. 

3. Second party shall, concurrently with the execution of 
this agreement, pay to first party the sum of Twenty-five 
Hundred Dollars ($2500.00). Said sum of Twenty-five 
Hundred Dollars ($2500.00) shall be paid in consideration 
of the consent of first party to the terms of this agreement, 
and receipt of said sum of Twenty-five Hundred Dollars 
($2500.00) is hereby acknowledged by first party. 

4. All sums required to be paid by second party to first 
party under the terms of the Original Contract as modified 
by paragraph 2 of this agreement, and all sums required to 
be paid by second party to first party under the terms of this 
agreement, shall be paid to Richard Coblentz, at 1009 Haas 
Building, Los Angeles, California, or at such other address 
in Los Angeles, California, as he may designate in writing, 
on Wednesday of each and every week, commencing with the 
17th day of October, 1934. 

5. In the event that second party shall default in the 
performance of any of the terms of the Original Contract as 
modified by paragraph 2 of this agreement, first party shall 
have the right, without notice or demand to second party, to 
enforce the terms of the Original Contract as modified by 
paragraph 2 of this agreement. In the event that second 
party shall make three (3) defaults in the performance of 
the terms of the Original Contract as modified by paragraph 
2 of this agreement, first party shall have the right, without 
notice or demand to second party and whether or not first 
party shall have taken any action as a result of prior de¬ 
faults, to enforce the terms of the Original Contract, from 
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the date hereof, and at the rate of Five Hundred Dollars 
($500.00) per week as provided in the Original Contract. 

6. Second party represents that he is not now engaged in 
any activity productive of income, but that he is and will 
continue to diligently seek activity productive of income. 
Belying on such representation, first party agreed that sec¬ 
ond party shall not be considered in default under the terms 
of this agreement until he shall be engaged in activity pro¬ 
ductive of income, as aforesaid; provided, however, that sec¬ 
ond party shall pay to first party not less than the sum of 
One Hundred Dollars ($100.00) per week on account of the 
payments provided in paragraph HI of the Original Con¬ 
tract as modified by paragraph 2 of this agreement, and 
provided further that immediately after second party shall 
have become engaged in activity productive of income, as 
aforesaid, he shall commence payments at the rate of Three 
Hundred Twenty-five Dollars ($325.00) per week, as pro¬ 
vided in paragraph m of the Original Contract as modified 
by paragraph 2 of this agreement, and in addition to said 
payments of Three Hundred Twenty-five Dollars ($325.00) 
per week second party shall pay to first party the balance 
then due to her under the terms of the Original Contract as 
modified by paragraph 2 of this agreement. Said balance 
shall be paid at the rate of not less than Seventy-five Dol¬ 
lars ($75.00) per week. 

7. First party shall apply the sum of Seven Hundred Dol¬ 
lars ($700.00) out of said sum of Twenty-five Hundred Dol¬ 
lars ($2500.00) upon the weekly payments which second 
party is required to make under the terms of the Original 
Contract as modified by paragraph 2 of this agreement. 
Said sum of Seven Hundred Dollars ($700.00) is to be ap¬ 
plied at the rate of One Hundred Dollars ($100.00) per 
week, for seven (7) successive weeks, commencing with the 
17th day of October, 1934. 

8. First party has heretofore filed an action in the Su¬ 
perior Court of the State of California, in and for the 
County of Los Angeles, entitled “Miriam C. Walsh, Plain¬ 
tiff, vs . Raoul A. Walsh, Defendant,” and numbered 379288. 
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Concurrently with the execution of this agreement second 
party agrees to deliver to first party a notice of appearance 
in said action number 379288, which said notice may be 
immediately filed therein. In the event, and only in the 
event, that second party shall default in the performance 
of any of the terms of the Original Contract as modified by 
paragraph 2 of this agreement, first party shall have the 
right, in addition to the rights set forth in paragraph 5 of 
this agreement, to enter default and take judgment as prayed 
in the complaint on file in said action number 379288. 

9. Concurrently with the execution of this agreement first 
party will deliver to second party, or to Louis L. Swarthe, 
attorney for said second party, an acknowledgment of 
credit in said action number 379288 in the sum of Eighteen 
Hundred Dollars ($1800.00), and an order to the sheriff 
to release all moneys, credits and bank accounts due or be¬ 
longing to second party in the possession of or under the 
control of the Security-First National Bank of Los Angeles, 
Beverly Hills branch, 9416 Santa Monica Boulevard, Beverly 
Hills, California, and attached by said sheriff in connection 
with said action number 379288. 

10. After second party shall have become engaged in 
activity productive of income, as aforesaid, and after all 
sums then due from second party to first party, under the 
terms of the Original Contract as modified by paragraph 2 
of this agreement, shall have been paid, first party will de¬ 
liver to second party, or to his said attorney, a dismissal of 
said action number 379288, together with an order to the 
sheriff to release all property attached by him in connection 
therewith. First party agrees that the delivery of said dis¬ 
missal, as aforesaid, shall constitute full satisfaction of all 
claims which first party now has or claims to have against 
second party under the terms of the Original Contract, or 
any subsequent act, agreement, waiver, or modification, 
done or made, prior to the date hereof. 

In Witness Whereof, the parties hereto after consulta¬ 
tion with their respective counsel relative to the matters 
hereinbefore set forth and agreed upon, and having been 
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advised fully and fairly of all the facts and circumstances 
appertaining thereto, have hereunto, and to a duplicate 
hereof, set their hands the day and year first above written, j 

Miriam C. Walsh, 

First Party. 
Raoul Walsh, 

Second Party. 


Witnesses : 

Richard Coblentz, 

Attorney for First Party. 
Louis L. Swarthe, 

Attorney for Second Party. 


State of California, 

County of Los Angeles, ss: 

On this 17th day of October, 1934, before me, Lora 0. j 
Edmunds, a Notary Public in and for said County and 
State, residing therein, duly commissioned and sworn, per-| 
sonally appeared Miriam C. Walsh, personally known to 
me to be the person whose name is subscribed to the within 
instrument, and acknowledged to me that she executed the 
same. 

In Witness Whereof, I have hereunto set my hand andj 
affixed my official seal the day and year in this certificate! 

i 

Lora O. Edmunds, 
Notary Public in and for the 
County of Los Angeles, State j 
of California. My Commis- \ 
sion expires March 12 , 1938 . 

County of Los Angeles, ss: i 

On this 17th day of October, 1934, before me, John L.! 
Muehlhausen, a Notary Public in and for said County and 
State, residing therein, duly commissioned and sworn, per¬ 
sonally appeared Raoul A. Walsh, personally known to me 
to be the person whose name is subscribed to the within in^ 

! 

i 

| 

i 

I 


first above written. 

(seal.) 

State of California, 
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strument, and acknowledged to me that he executed the 
same. 

In Witness Whereof, I have hereunto set my hand and 
affixed my official seal the day and year in this certificate first 
above written. 

John L. Muehlhattsen, 
Notary Public in and for the County of 
Los Angeles, State of California. My 

(seal.) Commission expires Aug. 11, 1935. 

EXHIBIT 5-E 

[Tr. 82-97] 

This Agreement, made and entered into this 13th day of 
November, 1941, by and between Meriam Cooper Walsh, 
hereinafter referred to as “Miriam,” and Raoul Walsh, 
hereinafter referred to as “Raoul,” at Los Angeles, Cali¬ 
fornia, 

WITNESSETH : 

Whereas heretofore, under date of February 21,1927, the 
parties hereto did enter into a contract, reference to which 
is hereby made; and 

Whereas, under date of October 17, 1934, an additional 
contract relating to said contract of February 21, 1927 was 
entered into between the parties hereto, reference to which 
is hereby made; and 

Whereas there is pending and has been pending for some 
time past certain litigation between the parties hereto in 
the Superior Court of the State of California, in and for the 
County of Los Angeles, and other courts, hereinafter more 
specifically referred to, and in addition thereto there has 
been and now is pending in said Superior Court litigation 
arising out of said contracts between Miriam and the two 
adopted sons of the parties hereto, John and Robert, more 
particularly described hereafter; and 

Whereas the parties hereto are desirous of having dis¬ 
missed a certain appeal pending from an order in the case of 
Robert R. Walsh, a minor, by Frances Morehead, his 
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guardian ad litem, v. Miriam C. Walsh, said appeal being in ! 
the District Court of Appeal, Second Appellate District, 

State of California, 2nd Civil No. 13349; and | 

i 

Whereas the parties hereto are desirous of settling and 
adjusting and contracting relative to their respective rights ! 
under said agreements and in and to said law suits and ap- I 
peal; and 

j 

Whereas heretofore, on or about the 29th day of October, | 
1941, the parties hereto arrived at an understanding which 
was reduced to writing, the purpose of which was to furnish | 
a basis of preparation and execution of this agreement, and j 
it is the intent of the parties that this agreement shall super- | 
sede the said understanding; ] 

Now, Therefore, in consideration of the promises and the ! 
considerations hereinafter expressed, it is agreed as follows: I 

First : The parties hereto do mutually rescind and annul 
those two certain contracts, hereinabove referred to, en- ! 
tered into between the parties under dates of February 21, 
1927, and October 17, 1934, and said contracts, and each of 
them, are and shall he of no force or effect. The terms of 
this paragraph First are, however, dependent upon, and! 
shall not be operative for any purposes whatsoever until j 
and unless Raoul shall perform the terms of paragraph! 
Second hereof. ! 

__ i 

Second: Raoul agrees to, and shall, pay to Robert W.j 
Kenny, as trustee for Miriam, the sum of twenty-five thou-; 
sand (25,000) dollars cash, lawful money of the United; 
States, on or before fifteen (15) days from the date hereof,j 
without interest up to the due date aforesaid. 

Miriam will, promptly upon the execution hereof, deliver 
to Raoul or to Roland Rich Woolley, his counsel, such in^ 
struments as may be available and necessary under the 
law to release the sums held under writs of attachment o^ 
garnishment or levies of execution, that is to say: the snip 
of thirty-seven hundred (3700) dollars, more or less, held 
under writ of garnishment issued in the case entitled, 
“Miriam C. Walsh, Plaintiff, v. Raoul A. Walsh, Defendr 


i 

j 

i 

I 
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ant,” numbered 446019 in the records and files of the Su¬ 
perior Court of Los Angeles County. In addition thereto, 
Miriam will immediately execute, or cause to be executed, 
such papers and documents as may be necessary to assign, 
transfer, and set over unto Raoul all of her right, title, 
claim or interest in or to that certain money deposited in 
the Bank of America National Trust and Savings Associ¬ 
ation, Melrose and Irving Branch, in the approximate 
amount of fifty-eight hundred fifty (5850) dollars, which 
money is on deposit in the name of Miriam Cooper Walsh 
but the delivery of which to Miriam Cooper Walsh is subject 
to certain written conditions heretofore imposed by Raoul. 

Miriam will execute and deliver to Raoul or Roland Rich 
Woolley, his counsel, a full and complete satisfaction of judg¬ 
ment in that certain action entitled, “Miriam C. Walsh, 
Plaintiff, vs. Raoul A. Walsh, Defendant,” and numbered 
446019 in the records of the Superior Court of Los Angeles 
County, at the time of the receipt of said twenty-five thou¬ 
sand (25,000) dollars. 

Third: It is mutually agreed between the parties hereto 
that each of the parties hereto does, as against the other 
party, and in favor of the other party, hereby release, 
satisfy, and discharge all claims, rights or demands of any 
kind or nature from the beginning of the world to the date 
of these presents, save and except those rights, claims or 
interests saved, reserved or created by this instrument. 

Fourth : Raoul agrees to, and shall immediately, procure 
a release in favor of Miriam of all claim, right, or demand 
that the adopted son of the parties hereto, John Walsh, may 
have as against Miriam, and particularly all claim, right, or 
demand that he may now have or claim, or that he might 
hereafter make under, by reason of, or arising out of, those 
certain contracts dated February 21, 1927 and October 17, 
1934, and Raoul agrees to save harmless Miriam from any 
claim, right, or demand of said John Walsh that John may 
now have, or might hereafter assert, under, by reason of, 
or arising out of, said two agreements. 

In event of any such claim or assertion of right by John, 
the parties hereto agree to cooperate in the defense thereof. 
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Raoul agrees to, and shall promptly procure and deliver, 
or cause to be filed, a dismissal with prejudice of that certain j 
action entitled, “John R. Walsh, Plaintiff, v. Miriam C. 
Walsh, Defendant,” and numbered 449088 in the records i 
of the Superior Court of Los Angeles County. 

Raoul agrees to procure and deliver to Miriam a release j 
and discharge of all claim, right, or demand of the minor i 
adopted son, Robert, of the parties hereto against Miriam 
for support, maintenance or education, or of any kind what- j 
soever, from the beginning of the world to the date of these \ 
presents, and a release of any claim, right, title, or interest 
in, to, or under those certain contracts hereinbefore referred 
to and dated February 21, 1927 and October 17, 1934, and 
agrees further to save harmless said Miriam from any ] 
claim, right, or demand that said Robert Walsh may have 
against Miriam from the beginning of the world to the date ! 
of these presents, or arising out of, or under or by virtue of, 
said contracts above referred to, whether heretofore as¬ 
serted or whether hereafter accruing, or otherwise, or at all. 

Raoul hereby assumes all duties and obligations of Miriam 
in relation to the support, maintenance, and education of 
Robert. 

The parties hereto agree to cooperate in the defense of any i 
claims that might hereafter be asserted by Robert Walsh 
arising out of, or under, said contracts of February 21,1927 
and October 17, 1934. 

Raoul agrees to procure a dismissal with prejudice of j 

that certain action entitled, “Robert R. Walsh, a minor, by 

Frances Morehead, his guardian ad litem, Plaintiff, v. j 

Miriam C. Walsh, Defendant,” and numbered 450578 in the 

• 1 
records of the Superior Court of Los Angeles County, j 

Raoul further agrees to procure and deliver to Miriam a 

dismissal of the appeal of Robert R. Walsh from an order j 

entered in action entitled, “Robert R. Walsh, a minor, by j 

Frances Morehead, his guardian ad litem. Plaintiff and ! 

Appellant, v. Miriam C. Walsh, Defendant and Respond- | 

ent,” said appeal being in the District Court of Appeal, 

Second Appellate District, State of California, 2nd Civil j 

No. 13349. 
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Raoul agrees also to procure releases and discharges of all 
attachments, garnishments, or writs caused to be issued by 
either John or Robert in connection with, or arising out of, 
those two certain actions brought by each of them as herein¬ 
above described. 

In connection with the fifty-eight hundred fifty (5850) 
dollars, more or less, above mentioned, and in connection 
with the thirty-seven hundred (3700) dollars, more or less, 
above mentioned, it is the intent and purpose of the parties 
hereto that if said moneys, or the value thereof, are received 
by Miriam, the extent of such moneys or values actually 
received shall be a credit against the twenty-five thousand 
(25,000) dollars to be paid as above provided; but, on the 
other hand, if Raoul receives the said moneys, or the value 
thereof, then the amounts thereof shall not be deducted from 
the twenty-five thousand (25,000) dollars above mentioned. 
In this respect, it is understood that Raoul shall receive 
credit as against the said sum of twenty-five thousand (25,- 
(XX)) dollars in the amount of any garnishments or attach¬ 
ments that may, at any time prior to the payment of said 
twenty-five thousand (25,000) dollars to Miriam as herein 
provided, be served on Raoul in connection with claims, or 
demands against Miriam by persons other than Robert and 
John, unless Miriam shall have caused any such attach¬ 
ments or garnishments to be released prior to the payment 
to Miriam of the said twenty-five thousand (25,000) dollars. 
If Miriam shall not cause such attachments or garnishments 
to be released within the time hereinabove provided, then 
Raoul shall be entitled to withhold payment in the amount 
of such attachments or garnishments until the said attach¬ 
ments or garnishments are disposed of, or until actual pay¬ 
ment shall have been made by Raoul of said sums to the 
Sheriff. 

Fifth: Raoul agrees to pay to Miriam, for her support 
and maintenance, the sum of two hundred twenty-five (225) 
dollars per week for a period of two hundred (200) weeks, 
payable on Thursday of each week, commencing on the 6th 
day of November, 1941; and, after said two hundred (200) 
payments shall have been made, Raoul will thereafter pay 
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to Miriam on Thursday of each week the sum of two hundred 
(200) Dollars; provided, however, that all unaccrued weekly 
payments hereinabove provided for shall cease and termi¬ 
nate upon either the death or remarriage of Miriam. 

The obligations for this paragraph are undertaken by rea¬ 
son of the fact that heretofore the parties were husband and 
wife and, under the contracts of 1927 and 1943 hereinabove 
referred to, Raoul had undertaken to pay certain sums for 
the support and maintenance of Miriam. Since said con¬ 
tracts are being rescinded and annulled, it is the intent and 
purpose of the parties hereto that these payments shall 
have the same characteristic, to wit, of being for support 
and maintenance, and are made in recognition of the status 
of the parties as it existed on February 21,1927. 

In connection with the weekly payments above provided, 
it is further understood and agreed that in no event, and 
notwithstanding the specified amounts, nevertheless Miriam 
shall not be entitled to receive, and Raoul shall not be obli¬ 
gated to pay, during any one calendar year, a total in excess 
of one-half of the gross income of Raoul during such calen¬ 
dar year. Gross income shall be computed as follows: The 
excess of all income from business ventures and investments 
over actual business expenses in relation to such business 
and investments shall be added to all other income, such as 
earnings. From that sum there shall be deducted each year 
all state and federal income taxes and all agents’ commis¬ 
sions, not to exceed ten (10) per cent of his earnings during 
such calendar year. The resulting figure shall be gross 
income. 

Sixth : It is understood and agreed that there are at the 
present time the following policies of insurance on the life 
of Raoul, to wit: 


Mutual Life Insurance Company of New York, 

Policy No. 5001488 

$ 1,289 

Policy No. 3779112 

13,533 

Policy No. 3771830 

24,178 

Policy No. 4424229 

10,000 
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Travelers Insurance Company of Hartford, Connecticut, 

Policy No. 633127 $36,000 

Policy No. 444465 23,000 

Policy No. 444464 2,000 

It is agreed, as to the next ensuing premiums that shall 
become due on said policies, or any of them, that, to the 
extent of a total of forty-five hundred (4500) dollars thereof, 
Raoul may, and is hereby given the absolute right and au¬ 
thority to, cause the same to be paid by application pro tanto 
of the loan value on said policies; that, however, as to any 
premiums in excess of said forty-five hundred (4500) dol¬ 
lars that may hereafter become due in connection with said 
policies, or any of them, Raoul shall then pay such premiums 
within the grace period provided in said policies. 

The parties hereto agree to, and shall immediately, execute 
such instruments and documents as may be necessary to pro¬ 
vide a trust so that, in the event of the death of Raoul prior 
to the death of Miriam, the net proceeds from said policies 
shall be payable to Miriam at the rate of two hundred (200) 
dollars per week, with Miriam having the power of appoint¬ 
ment of beneficiaries to succeed to her rights in the event 
that, prior to her death, she has not received the full return 
therefrom; further, such papers and documents as may be 
necessary to provide that, in the event of the death or re¬ 
marriage of Miriam prior to the death of Raoul, Raoul shall 
thereupon succeed to all rights and benefits in and to said 
policies without any claim, right, or demand of Miriam, or 
her estate, heirs, successors, and assigns. 

Seventh : If Raoul shall fail to pay any of the weekly in¬ 
stallments hereinabove in paragraph Fifth provided, Mir¬ 
iam may, upon four (4) days’ notice to Raoul, but without 
the necessity of any authority or consent of Raoul, apply 
for and receive any such installment or installments which 
shall then be unpaid from the loan value of the insurance 
hereinabove in paragraph Sixth referred to. 

In this respect it is understood between the parties that 
the provisions of this paragraph are in aid of the provisions 
of paragraph Fifth, and, in so far as the arbitration here- 
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inafter referred to is concerned, said provisions shall apply | 
equally to a determination as to whether or not the current j 
gross earnings of Raoul at any time shall entitle Miriam 
to the payment of the maximum amounts of two hundred 
(200) or two hundred twenty-five (225) dollars per week. 

In respect to the arbitration herein provided, it is under¬ 
stood and agreed that, in the event of any matter subject 
to arbitration hereunder, each party shall appoint an arbi- j 
trator. If either party shall elect to appoint an arbitrator, 
he shall give notice of such appointment to the other, and I 
the other party will, within five (5) days, appoint his or j 
her arbitrator. Then, within three (3) days, said arbi-j 
trators shall confer, and if they are unable to agree upon 
a third arbitrator, and the decision of two of the three arbi- j 
trators so appointed shall be controlling. 

If, during any calendar year, the income of Raoul shall 
have been in such amount that, under the provisions of 
paragraph Fifth, Miriam was not entitled to the full pay-' 
ment of the specified weekly installments in the sums of 
two hundred twenty-five (225) or two hundred (200) dollars, 
as above provided, then, within thirty (30) days after the 
end of any such calendar year, Raoul shall furnish to Miriam,j 
or her attorney, a statement of account showing his gross 
income for such calendar year and, if it is established an<| 
determined that Miriam has received, either directly from 
Raoul or by applications of sums borrowed from the insur¬ 
ance, a sum in excess of the amount to which Miriam shall 
have been, pursuant to the terms hereof, entitled to receive! 
then Raoul shall receive credit in the amount of any such 
excess as against the next installments which shall become 
due under the terms of paragraph Fifth hereof. However^ 
Raoul shall nevertheless make such future payments that 
may become due in said weekly installments in reimburse¬ 
ment of the moneys that may have been so withdrawn from 
said insurance fund. Raoul shall, nevertheless, if he shall 
fail to make directly the weekly payments provided and it 
shall he determined at any time that said payments were 
properly due under the provisions of paragraph Fifth, be 
obligated upon demand of Miriam to forthwith cause such 
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payments of sums borrowed from the insurance to be re¬ 
paid, together with interest, within a period of ten (10) 
days. If it shall be determined that Miriam shall have 
received from said insurance, moneys in excess of those to 
which she was entitled under the provisions of paragraph 
Fifth, then Miriam shall cause to be paid to said insurance 
fund all interest on said loans, when and as due, but Raoul 
shall, as hereinabove provided, repay the principal in the 
form of weekly installments. 

If the payments to Miriam during any preceding calendar 
year, either made directly by Raoul or through drawings 
from said insurance fund, shall have exceeded one-half of 
the gross income of Raoul as hereinbefore defined, then she 
may not draw on such insurance reserve during such fol¬ 
lowing year except as hereinafter provided, that is to say, 
before she is again entitled to draw on such insurance 
reserve it must either be agreed upon between the parties 
hereto or established by arbitration that the estimated gross 
income of Raoul will, for such current year, be in such 
amount, after deduction of excess credits received by Miriam 
in the previous year, as to entitle Miriam to receive said 
weekly installments either in the specified sums or in lesser 
sums, as provided in paragraph Fifth. 

The receipt by Miriam of sums borrowed from said insur¬ 
ance reserve shall not affect her right to sue for direct pay¬ 
ment from Raoul of the installments for her support and 
maintenance as provided in paragraph Fifth, and shall not 
affect her right to sue for such relief as she may be entitled 
to. The obligation of Raoul, as herein provided, to repay 
insurance loans made by Miriam, shall be deemed an obli¬ 
gation for the support and maintenance of Miriam and shall 
not be dischargeable in bankruptcy. 

It is mutually understood and agreed between the parties 
hereto that the right of the parties, or either of them, to 
have recourse to the insurance reserve, or to borrow, as 
hereinabove provided, shall be conditioned that all said re- 
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course to reserves or borrowing shall first be had as against 
those certain non-disability policies, to wit: 

Mutual Life Insurance Travelers Insurance 

Company of New York, Company of Hartford, 

policies Nos. Connecticut, policies Nos. 

R.W. 5001488 633127 M.C.W. ! 

M.C.W. 3779112 444465 

by 4424229 444464 

M.E.C. 

and that the reserve as to the disability policies shall not 
be resorted to unless and until such time as the loan value 
of the non-disability policies shall have been exhausted. 

i 

Eighth : Each of the parties hereto agrees not to directly j 
or indirectly molest or interfere with the private, public, or j 
business life of the other party, and agrees not to make, or 
cause to be made, any remarks, aspersions, or reflections j 
against the good character and standing of the other party, j 
and each agrees that he or she will not represent, or cause 
to be represented, to the public that he or she is the spouse j 
of the other. In connection with the foregoing, the parties 
hereto realize that liability in damages will result from j 
a violation of this paragraph, and it is their desire to live j 
up to the spirit as well as the letter of this agreement with i 
the intention that it shall serve to end forever the past dif- I 
ferences that have arisen between them and, in the event 
of any violation or violations of this paragraph, either 
shall be entitled to injunctive relief as well as damages. 

Ninth : Neither party shall be entitled to recover from the j 
other any costs or counsel fees arising out of any of the liti- j 
gation herein referred to, or the contracts of February 21, j 
1927 and October 17,1934. 

I 

Tenth : In the event either of the parties hereto shall 
commence any action or actions, or proceeding or proceed¬ 
ings, against the other to assert or enforce any right alleged 
to have arisen under the terms of this agreement, then, in 
addition to any other relief which may be afforded in such 
action or actions, or proceeding or proceedings, the prevail-! 

i 

i 

i 


i 

i 
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ing party shall, in each case, be entitled to a reasonable 
attorney’s fee to be fixed by the court in such action or 
actions, proceeding or proceedings. 

Eleventh: Miriam does further agree that henceforth 
and forever she will use the name of Miriam Cooper Walsh 
exclusively, or any other name or names that she may wish 
other than the name of Mrs. Raoul Walsh, or any combina¬ 
tion thereof. 

Twelfth : Each party agrees to execute from time to time, 
at the request of the other party, any and all papers and 
documents that may be necessary to effectuate, and to carry 
into full force and effect, this agreement. 

It is further understood between the parties hereto that 
any notice from time to time that may be required to be 
given, or that may be desired to be given, by either party 
to the other, may be given by transmittal thereof to Robert 
W. Kenny for Miriam, and Roland Rich Woolley for Raoul, 
or such other persons as the parties hereto may hereafter 
in writing designate. 

Thirteenth: This agreement is subject to, and condi¬ 
tioned upon, the court’s approval of any agreement between 
Raoul Walsh and Robert Walsh relative to the support by 
Raoul Walsh of Robert Walsh and relative to consideration 
for the dismissal and release of pending claims of Robert 
against Miriam Walsh. It is understood and agreed that 
Raoul shall cause to be taken such steps as necessary to the 
end that the minor’s contract shall be approved within thirty 
(30) days from date hereof. 

In Witness Whereof, the parties hereto have hereunto 
set their hands and seals as of the day and year first herein¬ 
above written. 

Miriam Cooper Walsh, 
Raoul Walsh. 

Approved— 

Roland Rich Woolley, 

Attorney for Raoul Walsh; 

Morris E. Cohn, 

Atty. for Miriam Walsh. 
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EXHIBIT 6-P 

[Tr. 98-103] 

IN THE SUPERIOR COURT OF THE STATE OF : 

CALIFORNIA, IN AND FOR THE COUNTY OF LOS 

ANGELES 

No. 476336 ! 

i 

i 

Miriam C. Walsh, plaintiff, 
vs. 

i 

Raoul Walsh, defendant 

i 

Stipulation 

It Is Hereby Stipulated and Agreed by and between the I 
above named plaintiff and defendant as follows: 

I . | 

That the default and judgment heretofore entered in the | 
above entitled cause against defendant, and in favor of the ! 
plaintiff, on October 7th, 1942, and February 3rd, 1943, j 
respectively, for the sum of $3,821.67 on account of princi¬ 
pal (said principal amount being the aggregate of $3,371.67 
representing loans obtained on the insurance policies here- I 
inafter described with Mutual Life Insurance Company 
of New York, and $450.00 representing unpaid weekly in¬ 
stallments due from defendant to plaintiff under the agree-1 
ment between them dated November 13th, 1941), $42.91 on 
account of interest, $350.00 on account of attorneys fees and 
$51.70 for costs of Court, shall be wholly vacated and set 
aside by the Court upon the filing of this Stipulation. 


That defendant shall pay to plaintiff at execution hereof j 
the sum of $1,000.00, receipt whereof being hereby acknowl- j 
edged by plaintiff, to apply upon the sum of $2,325.00, now j 
due and owing from defendant to plaintiff under the terms! 
of that certain written agreement between plaintiff and! 
defendant dated the 13th day of November, 1941, and the; 
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balance remaining on said indebtedness, to-wit, the sum of 
$1,325.00 shall be paid by defendant to plaintiff in weekly 
installments each in the amount of $75.00 payable on Thurs¬ 
day of each and every week, commencing as of Thursday 
April 15, 1943, and continuing on Thursday of each and 
every week thereafter until said balance of $1,325.00 has 
been fully paid. 

m 

Defendant shall at execution hereof pay to plaintiff the 
sum of $350.00, receipt whereof being hereby acknowledged 
by plaintiff, said sum to reimburse plaintiff for attorneys 
fees incurred by her in obtaining the above mentioned judg¬ 
ment against defendant. 

IV 

Defendant shall at execution hereof pay to Hahn, Graf & 
Boss, attorneys for the plaintiff, the sum of $300.00, pay¬ 
ment whereof being hereby acknowledged, said sum con¬ 
stituting payment in full for all legal services performed 
or rendered by said attorneys on behalf of plaintiff to date 
hereof. 

y 

Defendant shall pay the sum of $25.00 per week to the 
Travelers Insurance Company of Hartford, Connecticut, 
and a like sum per week to the Mutual Life Insurance 
Company of New York, commencing as of Thursday, April 
15th, 1943, and continuing on Thursday of each and every 
week thereafter until the total principal sum of $1,671.67 
has been paid by defendant to said Travelers Insurance 
Company and the total principal sum of $1,700.00 has been 
paid by defendant to said Mutual Life Insurance Company, 
said respective sums being the amounts of loans obtained 
by plaintiff from said insurance companies pursuant to the 
provisions of said written agreement between the parties 
dated November 13th, 1941. 

VI 

At execution hereof plaintiff and her said attorneys will 
deliver to defendant or his attorneys, Hazard & Reina, a 
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Dismissal with Prejudice of the above entitled action, which i 
Dismissal shall be filed in said action by defendant and/or 
his attorneys only if and when defendant has fully com-! 
plied with the provisions of this Stipulation and has made 
all of the payments required to be made by him hereunder.! 

vn 

So long as the defendant shall not be in default in making 
any of the payments provided to be made by him hereunder, j 
plaintiff shall not take any further action or proceedings 
against defendant in the above entitled cause and all fur-i 
ther action and/or proceedings shall be and hereby arei 
stayed accordingly. j 

yin j 

i 

If defendant shall make default hereunder in any of the! 
payments herein provided to be made by him and shall fail 
to cure any such default within ten days after written notice 
to him by registered mail, addressed to defendant in care of 
his said attorneys, then in such event, plaintiff shall be 
entitled to have final judgment entered against defendant 
for the amount of any balance then remaining unpaid on the 
aforesaid sum of $1,325.00 mentioned in Paragraph II hereof 
and for the additional amount of any balances then remain* 
ing unpaid on the aforesaid insurance loans in the sums of 
$1,671.67 and $1,700.00 respectively, mentioned in Para¬ 
graph V hereof, and defendant hereby consents to the entry 
of said final judgment upon affidavit of one of plaintiff’s att 
tomeys setting forth the amount of said unpaid balances 
and plaintiff may cause execution to be issued on said judg¬ 
ment ; provided, however, that plaintiff shall first apply any 
sums recovered under said judgment to any balance remain¬ 
ing unpaid to her pursuant to the provisions of Paragraph 
II hereof and the remainder of such recovery shall be by 
plaintiff forthwith paid over in equal portions to said insur¬ 
ance companies to apply upon repayment of said loans men¬ 
tioned in and pursuant to Paragraph V hereof. In event 
plaintiff shall fail or refuse to make such payment to saifl 

insurance companies as herein provided and promptly fur- 

; 

j 

i 

i 

i 


i 
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nish to defendant written proof from said insurance com¬ 
panies of the payment of such monies to them, then in any 
such event, defendant shall be entitled to deduct the amount 
of any such recovery which should have been paid over to 
said insurance companies by plaintiff as aforesaid from any 
installment, installments or monies which may then be or 
thereafter shall become due and payable to plaintiff from 
defendant under the terms of said written agreement be¬ 
tween them dated November 13th, 1941, and thereupon de¬ 
fendant shall apply all such sums so deducted to the repay¬ 
ment of said insurance loans and shall promptly furnish 
plaintiff with written proof from said insurance companies 
of the payment of such monies to them. 

IX 

Except as is herein specifically provided in respect to the 
payments to be made hereunder by defendant to plaintiff 
and to said insurance companies, this Stipulation shall in 
no way change, alter, modify, amend or abrogate said agree¬ 
ment between the parties dated November 13th, 1941, or any 
of the provisions thereof, and said agreement and all of the 
rights, duties and obligations of the parties thereunder are 
hereby confirmed and ratified in all respects by said parties; 
defendant waives any breach or breaches, if any, of said 
agreement by plaintiff to date hereof, and ackonwledges that 
Miriam C. Walsh, plaintiff, has at no time breached this 
agreement, and that no breach on her part now exists. 

Dated this 29th day of April, 1943. 

(S.) Miriam Cooper Walsh, 

Plaintiff; 

(S.) Raoul Walsh, 

Defendant; 

Hahn, Graf & Ross, 

By-, 

Attorneys for Plaintiff; 

Hazard & Reina, 

By (S.) Joseph L. Reina, 

Attorneys for Defendant . 
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TRANSCRIPT OP TESTIMONY 

[Caption omitted] 

[Tr. 110-117] | 

i 

i 

I 

Whereupon, Miriam Cooper Walsh was called as a witness 
in her own behalf, and, having been first duly sworn, was 
examined and testified as follows: i 

i 

Direct Examination ! 

i 

By Miss Agger: ! 

; 

Q. Would you give your name and address to the reporter, i 
please? 

A. Miriam Cooper Walsh, Chestertown, Md. 

Q. Were you in 1942 and 1943 a resident of Chestertown? 

A. No. 

Q. Where were you living then? 

A. New York City. 

Q. Mrs. Walsh, it is stipulated that you and Mr. Walsh 
entered into an agreement on November 15, 1941. Prior to j 
that date he was obligated to pay you $325 a week under j 
prior agreements which are also stipulated. 

Did Mr. Walsh always promptly make the payments he I 
was required to make under the earlier agreements prior to j 
1941? j 

A. No. j 

Q. Did you have some difficulty with your adopted sons in j 
1940 and 1941? j 

A. Yes. j 

Q. Did they make financial claims upon you? j 

A. Yes. 

Q. Did they file suits against you? | 

A. Yes. 

Q. To your knowledge, were the sons encouraged to do so| 
by Mr. Walsh? ! 

A. Yes. 

> i 

Q. What attorney did the sons employ? 


i 
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A. Mr. Walsh’s attorney, Roland Rich Woolley of Los 
Angeles. 

Q. Who was Frances Morehead? 

A. A young secretary employed by Mr. Walsh. 

Q. Was she the guardian ad litem for your younger son 
in the suit he brought against you? 

A. Yes. 

Q. Where were the sons living at the time the suits were 
filed? 

A. The older one was in Los Angeles. 

Q. About how old was he? 

A. He was 26. 

Q. Where was the younger son? 

A. He had been living with me, and he went over to Mr. 
Walsh for a two-day visit, and after he had been there a 
couple of days he filed suit against me. 

Q. During the summer of 1941 had you employed counsel 
and brought — against Mr. Walsh for arrearages in his pay¬ 
ments? 

A. Yes. 

Q. Did you also defend yourself in the suits against your 
sons brought about that time ? 

A. Yes. 

Q. Did the same counsel act for you in both matters? 

A. Yes. 

Q. What counsel did you employ in 1941 ? 

A. Mr. Jerry Geisler of Los Angeles and Senator Robert 
W. Kinney, and Morris Cohen- 

Q. A partner of Mr. Kinney? 

A. And Myron Wilder, a partner of Jerry Geisler, and 
Max Sissinwein. 

Q. What was the outcome of this controversy between Mr. 
Walsh and you and the boys and yourself? How did that 
work out? Were the cases continued indefinitely? 

A. No, after about two years’ litigation the lawyers ad¬ 
justed some kind of settlement to stop all this litigation and 
fighting. 

Q. Did the 1941 agreement that we have referred to, made 
in November, represent the settlement of these issues? 

A. Yes. 
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Q. Mrs. Walsh, what considerations led you to enter into 
the agreement of November, 1941? What did you have in 
mind when you entered into that agreement? 

A. The fact that for many, many years we had been in 
litigation, we were all very unhappy about it, and had 
brought the children into it. Almost any suggestion was 
welcome. 

The past had been so miserable to everyone concerned, 
and I thought that anything would have been preferable to 
going on the way we had been going. 

Q. Did you advise with counsel concerning the agreement 
of November, 1941? 

A. Yes. 

Q. Did they recommend that you make this agreement? 

A. Yes. They thought the past, and the amounts of money, 
were causing too much trouble, and a new start in life would 
iron everything out and make life more bearable for every¬ 
one, especially the children. 

Q. You then thought it preferable to make a new start 
and enter into the new agreement? 

A. Yes, I certainly did. 

Q. Did counsel at that time—I am now speaking of the 
time of the settlement of 1941—advise you you would not 
have to pay income tax on the payments provided in that 
agreement? 

A. Yes. 

Mr. Charshee: As to what time, in 1941? 

Miss Agger: Yes. 

Mr. Charshee : As to the laws then existing. 

Miss Agger: Yes. 

By Miss Agger: 

Q. Under the earlier agreement you had not paid income 
tax? 

A. I had never paid an income tax and they laid stress on 
the fact that I would never have to pay one. It seemed very 
foolish at the time. 

Q. Did Mr. Walsh make the payments to you faithfully 
after November, 1941? 
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A. No. 

Q. When did he cease making payments? 

A. About January, 1942. 

Q. Was he working and earning anything at that time? 
A. Yes. 

Q. Where were yon in the spring of 1942? 

A. On my way back home to New York. 

Q. What did yon do when the payments ceased? 

A. Returned to California. 

Q. Did yon consult counsel in California? 

A. Yes. 

Q. Whom did yon consult? 

A. I continued with Mr. Cohen and when he failed to 
collect payments from Mr. Walsh I consulted another 
attorney. 

Q. Who was the other attorney you consulted? 

A. Mr. S. S. Hahn. 

Q. About when did you consult with Mr. Hahn? 

A. Some time late in the summer of 1942. 

Q. Was Mr. Hahn your legal advisor all during the re¬ 
mainder of 1942 after this date ? 

A. Yes. 

Q. Does Mr. Hahn collect and forward the checks from 
Mr. Walsh to you? 

A. Yes. 

Q. Was Mr. Hahn recommended to you by friends? 

A. Yes, and I have known of Mr. Hahn. He has a very 
fine reputation in California, is quite well known, and highly 
respected. 

Q. In 1942 were you aware of the fact that the law was 
changed to tax alimony to the wife? 

A. I read it in the paper, yes. 

Q. After you saw this in the paper did you speak to Mr. 
Hahn about the matter? 

A. Yes. 

Q. What did Mr. Hahn tell you? 

A. That it didn’t concern me, that I did not have to worry 
about it. 

Q. Did he tell you you had to pay tax on your payments? 
A. He said I did not. 
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l 

i 

i 

i 

i 

i 

Q. Did you understand that people who had no income 
subject to tax had to file returns? 

A. Well, I naturally thought if I didn’t owe any tax 
I would not have to file a return. 

Q. In 1942 and 1943 did you have any income from any 
source other than the payments from Mr. Walsh? 

A. No, sir. 

Q. You have been a motion picture actress? 

A. Many years ago. 

Q. What else have you done? j 

A. Well, I have been attending Columbia University for j 
practically four years, taking courses in play writing, novel j 

writing, and poetry. That is about all. 

Q. Have you had any business experience ? 

A. No. | 

Q. Why did you not file income tax returns in 1942 and 
1943? I 

i 

A. Well, I didn’t think it necessary. I mean, after all, j 
my attorney told me I did not have any income tax to pay. ! 
It would have been kind of stupid to file income tax returns, 

I thought. It would have been work for everyone concerned, j 

Miss Agger : That is all. 

Cross-examination 

j 

By Mr.Charshee : 

Q. Did I understand you to say you never filed any income j 
tax returns for 1942 and 1943? 

A. No, I did not. 

Q. When you consulted this attorney in August, 1942, j 
where did you do that? 

A. In his office. 

Q. Where was his office? 

A. 608 South Hill Street, Los Angeles. 

Q. What kind of a lawyer was Mr. Hahn? In what did he | 
specialize? Was he a divorce lawyer? j 

A. No, I don’t think so. 

Q. Was he a tax lawyer? 
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A. No, I don’t think he is a tax lawyer. He is a man of 
very, very high reputation in California, highly thought 
of by everyone, and very well known. 

Mr. Charshee: That is all. 

Miss Aggar: That concludes the case, Your Honor. 

• • • • • 

OPINION OF THE TAX COURT 

[Tr. 120-122] 

[Caption omitted] 

Docket No. 16277. Promulgated December 31, 1948 

Murdock, Judge: The Commissioner determined a defi¬ 
ciency in income and victory tax for 1943 in the amount of 
$5,051.10. He also determined that the petitioner owed an 
addition to the tax for 1942 in the amount of $580.38 and 
one for 1943 in the amount of $1,262.78 under section 291 
(a) for failure to file an income tax return within the time 
prescribed by law. The issues for decision are whether pay¬ 
ments which the petitioner received during 1942 and 1943 
from her husband were income to her under section 22 (k) 
of the Internal Revenue Code, and, if so, whether the penal¬ 
ties for failure to file returns are due. The facts have been 
stipulated. 

The petitioner is an individual. She filed no income tax 
returns for the years 1942 or 1943. 

She was married to Raoul Walsh in 1916. They lived to¬ 
gether in California until October 2, 1926. They adopted 
two children during that period. The petitioner and her 
husband separated on October 2,1926, and thereafter never 
lived together again. They signed an agreement on Febru¬ 
ary 21,1927, at which time a divorce was contemplated. The 
husband agreed to make certain periodic payments to his 
wife. 

An interlocutory decree of divorce was entered in Cali¬ 
fornia on June 10, 1927, and the decree became final on 
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August 1, 1928. The agreement of February 21, 1927, was 
not mentioned in either decree. 

The petitioner and her husband entered into another 
agreement on October 17, 1934, modifying the 1927 agree¬ 
ment by reducing the amount of the payments required. 

Walsh was behind in his payments under the 1934 agree¬ 
ment in 1940 or 1941. His two adopted sons, at his instiga¬ 
tion, brought suits against the petitioner about that time. 
Petitioner brought suit against Walsh for the past due pay¬ 
ments. Efforts were made to settle these difficulties and 
they were settled by an agreement dated November 13,1941. 
That agreement specifically rescinded the 1927 and 1934 
agreements. The agreement of November 13, 1941, pro¬ 
vided that Walsh should pay the petitioner $225 per week 
for 200 weeks and $200 per week thereafter until her death 
or remarriage, but in no event was he to pay more than one- 
half of his gross income for any particular year. Those pay¬ 
ments were less than the payments required by the two ear¬ 
lier agreements. The 1941 agreement also contained a num¬ 
ber of other provisions relating to the petitioner, her former 
husband, and their two adopted children. 

The petitioner received $9,675 in 1942 and $13,950 in 1943, 
representing irregular payments of $225 per week which 
Walsh paid her under the agreement of November 13, 1941. 
She did not file any returns of income for 1942 or 1943 be¬ 
cause she was advised by her attorney that the payments 
received from her husband were not taxable to her and she 
had no other income to report. 

Section 22 (k) provides: 

In the case of a wife who is divorced or legally sepa¬ 
rated from her husband under a decree of divorce or of 
separate maintenance, periodic payments (whether or 
not made at regular intervals) received subsequent to 
such decree in discharge of # * a legal obliga¬ 

tion which, because of the marital or family relation¬ 
ship, is imposed upon or incurred by such husband 
under such decree or under a written instrument inci¬ 
dent to such divorce or separation shall be includible 
in the gross income of such wife * * # . 
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It was held in Frederick S. Dauwalter, 9 T.C. 580, and 
Benjamin B. Cox, 10 T.C. 955,959, that the word “incident’* 
in section 22 (k) refers to the decree of divorce and the writ¬ 
ten agreement in question must be incident to the divorce 
decree itself. Obviously, the agreement of November 13, 
1941, was not incident to the decrees of divorce entered about 
fourteen years previously and, therefore, following the two 
cases cited, it is held that the payments in question were 
not taxable to the petitioner under section 22 (k). 

Decision will be entered for the petitioner. 

ORDER AND DECISION OP THE TAX COURT 

[Tr. 123] 


[Caption omitted] 


For good cause shown, it is 

Ordered: That the Court’s Decision entered January 4, 
1949, is vacated and set aside; and puriwiant to the Court’s 
Opinion, promulgated December 31, 1948, it is further 
Ordered and Decided: That there is no penalty for the cal¬ 
endar year 1942, and no deficiency in income and victory tax 
and no penalty for the calendar year 1943. 


Entered Jan 11 1949 
Enter: 


(Signed) J. E. Mubdock, 

Judge. 


PETITION FOR REVIEW 


[Tr. 124] 

[Caption omitted] 

The Commissioner of Internal Revenue, holding office by 
virtue of the laws of the United States, hereby petitions the 
United States Court of Appeals for the District of Columbia 
Circuit to review the decision entered by the Tax Court of 
the United States on January 11,1949, ordering and deciding 
that there is no penalty for the calendar year 1942, and no 
deficiency in income and victory tax and no penalty for the 
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calendar year 1943. This petition for review is filed pur¬ 
suant to the provisions of Sections 1141 and 1142 of the 
Internal Revenue Code and involves Federal income tax 
and penalties for the years 1942 and 1943. 

Miriam Cooper Walsh, the respondent on review, filed no 
Federal income tax returns for the calendar years 1942 
and 1943. By reason of said failure, the Court of Appeals 
for the District of Columbia Circuit has jurisdiction to re¬ 
view the decision of The Tax Court of the United States 
entered January 11, 1949, pursuant to the provisions of 
Section 1141(b)(1) of the Internal Revenue Code. This 
controversy involves a penalty for the calendar year 1942, 
and a deficiency in income and victory tax and a penalty 
for the calendar year 1943. 

(Signed) Theron L. Caudle, 

Assistant Attorney General. 

(Signed) Charles Olephant, 

CAR 

Charles Olephant, 

Chief Counsel, 

Bureau of Internal Revenue, 
Counsel for Petitioner on Review. 

• • • • • 
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©ntteb States! Court of appeals 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10256 

Commissioner of Internal Revenue, petitioner 

v. 

Miriam Cooper Walsh, respondent 


ON PETITION FOB REVIEW OF THE DECISION OF THE TAX 
COURT OF THE UNITED STATES 


BRIEF FOR THE PETITIONER 


OPINION BELOW 

The opinion of the Tax Court (R. 48-50) 1 is reported at 

I 

11 T.C. 1093. | 

JURISDICTION 

This appeal involves income and victory taxes for the 
year 1943, and penalties for the years 1942 and 1943, 2 and 
is taken from an order and decision of the Tax Court enf 

- ^ l 

1 Record citations refer to the Joint Appendix. 

2 As pointed out in the Commissioner’s statement (R. 9-10), there 
will be no assessment of the deficiency determined for 1942 (R. 8) 
because of the forgiveness feature of die Current Tax Payment Act 
of 1943, but such amount was considered in determination of the 
tax for 1943. However, the penalty for 1942 stands as there is no 
statutory authority for eliminating penalties. 
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tered January 11, 1949. (B. 50.) The petition for review 
was filed April 4, 1949 (R. 2, 50-51), pursuant to Section 
1141 (a) of the Internal Revenue Code, as amended by 
Section 36 of the Act of June 25,1948. 

QUESTIONS PRESENTED 

1. Whether the taxpayer is taxable under Section 22 (k) of 
the Internal Revenue Code on payments received in 1943 
from her divorced husband and made under a 1941 agree¬ 
ment containing provisions to continue taxpayer’s support 
which was first dealt with and made specific by an agreement 
executed prior to, and in contemplation of, their divorce in 
1927. 

2. Whether the taxpayer is subject to a penalty under 
Section 291 of the Internal Revenue Code for failure to file 
income tax returns for the years 1942 and 1943. 

STATUTE AND REGULATIONS INVOLVED 

The pertinent provisions of the applicable statute and 
Regulations are set forth in the Appendix, infra. 

STATEMENT 

The facts as found by the Tax Court (R. 48-49) are as 
follows: 

The taxpayer was married to Raoul Walsh in 1916. They 
lived together in California until October 2,1926, when they 
separated permanently. During the preceding period they 
adopted two children. (R. 48.) 

On February 21, 1927, the taxpayer and her husband 
signed an agreement in which the latter agreed to make 
certain periodic payments to his wife. (R. 48; for copy of 
such agreement, see Ex. 1-A, R. 14-20.) 

An interlocutory decree of divorce was entered in Califor¬ 
nia on June 10,1927, and the decree became final on August 
1,1928. The agreement of February 21, 1927, was not men¬ 
tioned in either decree. (R. 48-49.) 

The taxpayer and her husband entered into another agree¬ 
ment on October 17, 1934, modifying the 1927 agreement by 
reducing the amount of the payments required. (R. 49; for 
copy of 1934 agreement, see Ex. 4-D, R. 23-28.) 
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Walsh was behind in his payments under the 1934 agree¬ 
ment in 1940 or 1941. His two adopted sons, at his instiga T 
tion, brought suits against the taxpayer about that time* 
and the latter brought suit against Walsh for the past du$ 
payments. Efforts were made to settle these difficulties 
and they were settled by an agreement dated November 
13,1941. (See Ex. 5-E, R. 28-38.) That agreement specify 
cally rescinded the 1927 and 1934 agreements and also 
provided that Walsh should pay the taxpayer $225 per 
week for 200 weeks and $200 per week thereafter until 
her death or remarriage, but in no event was he to pay 
more than one-half of his gross income for any particular 
year. 3 Those payments were less than the payments re¬ 
quired by the two earlier agreements. The 1941 agreement 
also contained a number of other provisions relating to the 
taxpayer, her former husband, and their two adopted chil¬ 
dren. (R. 49.) ! 

The taxpayer received $9,675 in 1942 and $13,950 in 
1943, representing irregular payments of $225 per week 
which Walsh paid her under the 1941 agreement. She did 
not file any returns of income for 1942 or 1943 because she 
was advised by her attorney that the payments received 
from her husband were not taxable to her and she had no 
other income to report. (R. 49.) 

The Commissioner determined a deficiency in income and 
victory tax for 1943 in the amount of $5,051.10 and also 
determined penalties for 1942 and 1943 in the amounts of 
$580.38 and $1,262.78, respectively. (R. 48.) 

The Tax Court held that the sums received by the t^x- 

3 The specific provision for these payments is as follows (R. 32- 
33): j 

Fifth: Raoul agrees to pay to Miriam, for her support and 
maintenance, the sum of two hundred twenty-five (225) dollars 
per week for a period of two hundred (200) weeks, payable on 
Thursday of each week, commencing on the 6th day of Novem¬ 
ber, 1941; and, after said two hundred (200) payments shall 
have been made, Raoul will thereafter pay to Miriam on 
Thursday of each week the sum of two hundred (200) Dollars; 
provided, however, that all unaccrued weekly payments herein¬ 
above provided for shall cease and terminate upon either the 
death or remarriage of Miriam. 
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payer under the 1941 agreement were not taxable to her 
and so found that there was no deficiency due for 1943 and 
that no penalty should be imposed for either year. (R. 50.) 

STATEMENT OP POINTS TO BE URGED 

1. The Tax Court erred in deciding that the taxpayer was 
not subject to tax on the payments received from her di¬ 
vorced husband under an agreement providing for her 
support and maintenance. 

2. The Tax Court erred in holding that the taxpayer was 
not liable for penalties for failure to file income tax returns 
during the taxable years. 

3. The Tax Court erred in not deciding that the taxpayer 
is liable for income tax and penalties as determined by the 
Commissioner for the taxable years. 

SUMMARY OP ARGUMENT 

1. The Tax Court erred in holding that the payments 
which the taxpayer received for her support from her 
divorced husband were not taxable to her under Section 
22 (k) of the Internal Revenue Code which imposes five 
conditions, namely, (1) that there must be a divorce decree, 
(2) that payments to the wife must be periodic, (3) thsMinp 

that they must be 

received subsequent to the decree, (4) that they must be 
in discharge of a legal obligation arising out of the marital 
relationship, and (5) that the divorced husband’s obligation 
must be imposed under a decree or a written instrument in¬ 
cident to the divorce. It is obvious from the facts here 
that there can be no question about the first three con¬ 
ditions, but it is our position that the facts here also 
satisfy the other two conditions. Although the payments 
to the wife were made under an agreement entered 
into after the divorce decree it was actually only a modifica¬ 
tion of the earlier agreements. It did not annul or disturb 
the husband’s obligation to support except that it decreased 
the amount of such payments. Thus the payments here were 
still for the support of the taxpayer and were less than 
those first agreed on. Consequently, as the agreement here 
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did recognize and continue the husband’s obligation to ! 
support, it should be read with the original agreement j 
which was made in contemplation of divorce, and should be j 
interpreted as being connected with or incident to the divorce | 
decree. For this reason, the facts here satisfy the fifth 
requirement. 

The facts also satisfy the fourth requirement as the 
payments were made under an agreement which also arose 
out of the marital obligation just as much as did the j 
original agreement. 

2. If it is found that the taxpayer is liable for income | 
tax on the payments received from her divorced husband j 
in the taxable years, we submit that it should also be found 
that she is liable for the penalty imposed by Section 291 of 
the Internal Revenue Code for failure to file income tax j 
returns. As this depends upon whether there is rea¬ 
sonable cause for her failure and such question is one j 
of fact, this was a matter for the Tax Court, but it made no 
finding as to reasonable cause. Thus this Court may decide j 
that the case should be remanded for determination of this j 
point. However, if the case is not remanded, the penalties j 
should be imposed for the evidence fails to show reasonable I 
cause. 

ARGUMENT 


The Taxpayer Should Be Required to Report, a s Part of Her | 
Gross Income, Sums Which She Received Periodically For Her i 
Support from Her Divorced Husband During the Taxable Year 

This case involves Section 22 (k) of the Internal Rev-; 
enue Code (Appendix, infra) which was added to the law in 
1942 and which changes the prior law, generally speaking,; 
by requiring divorced women to include in their taxable 
income all sums received as alimony or in lieu of alimony ^ 
Since Section 22 (k) is still relatively new, there have beeb 
few decisions by Courts of Appeals interpreting this 
change in the law, and even in the Tax Court where mor^ 
cases have been decided, there has been none with facts 
closely resembling those here. Thus the issue in the inf 
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stant case must be determined largely by considering the 
specific language of Section 22 (k) and the statements of 
the applicable Congressional Committee Reports. 

Section 22 (k) provides that— 

In the case of a wife who is divorced or legally sep¬ 
arated from her husband under a decree of divorce 
or of separate maintenance, periodic payments (wheth¬ 
er or not made at regular intervals) received subsequent 
to such decree in discharge of, or attributable to prop¬ 
erty transferred (in trust or otherwise) in discharge of, 
a legal obligation which, because of the marital or 
family relationship, is imposed upon or incurred by 
such husband under such decree or under a written in¬ 
strument incident to such divorce or separation shall 
be includible in the gross income of such wife, and such 
amounts received as are attributable to property so 
transferred shall not be includible in the gross income 
of such husband. 

It will be seen from the above provisions that in order to 
hold a divorced wife liable for tax on payments received 
from her former husband, there are five conditions which 
must be satisfied, namely: 

1. The wife must be divorced under a decree of divorce; 

2. The payments must be periodic but need not be made 
at regular intervals; 

3. The payments must be received subsequent to the 
decree; 

4. They must be in discharge of, or attributable to prop¬ 
erty transferred in discharge of, a legal obligation arising 
out of the marital or family relationship; and 

5. The husband’s obligation must be imposed upon, or 
incurred by, him wider a decree or wnder a written instru¬ 
ment incident to the divorce. 

It is obvious from the findings of the Tax Court (R. 48- 
49) that the facts here satisfy the first three requirements 
named above. Our argument is therefore directed to the 
fourth and fifth requirements of Section 22 (k). 
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The opinion of the Tax Court (E. 48-50) does not discuss j 
or even refer to the fourth requirement, but simply con- j 
eludes that the agreement under which the payments here j 
were made is not an instrument incident to the divorce, Le., j 
it does not satisfy the fifth requirement because such 
agreement was entered into several years after the divorce 
decree. We submit that the Tax Court was in error in so 
holding and that the facts here also satisfy the fourth 
statutory requirement. 

A. The payments here were in discharge of a legal obliga¬ 
tion incurred by the taxpayers divorced husband because 
of their marital relationship and so meet the fourth statu¬ 
tory requirement. 

It should be noted at the outset that while Section 22 (k) 
makes the existence of a divorce decree a prerequisite to 
the taxing of the periodic payments received by a woman 
from her divorced husband, that section does not require 
that the decree either refer to or authorize such payments. 
Thus it is apparent that for the purposes of Section 22 (k) 
a divorce decree may be silent as to the payments to the 
wife. j 

Furthermore, in order to satisfy the fourth requirement 
of Section 22 (k), it is necessary to show only that the 
payments involved are discharging a legal obligation in¬ 
curred “because of the marital or family relationship’\ 
Obviously marital relationship is governed by various state 
laws but it is not necessary that the legal obligation referred 
to in Section 22(k) be one imposed under state laws govem T 
ing divorce. This is clearly indicated therein by the pro¬ 
vision that such legal obligation may be either imposed by 
a decree of divorce or incurred under “a written instru¬ 
ment incident to such divorce”. From this it is 
that a legal obligation satisfies the fourth requirement of 
Section 22(k) when incurred under the general law of con¬ 
tracts as well as when imposed by state law covering 
divorce. ! 

Thus the language of Section 22 (k) is broad enough to 
include legal obligations resulting from various kinds of 
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arrangements which may be adopted for the support of a 
divorced wife and was obviously framed so as to eliminate 
the necessity of determining every case by the divorce law 
of the state where a divorce is secured. In this connection, 
it should be noted that one of the purposes of the statutory 
provisions involved here was to eliminate the former geo¬ 
graphical variation in the tax treatment of alimony, or 
payments in lieu of alimony, and so avoid the confusion 
and uncertainty which had resulted from decisions holding 
that the tax incidence upon alimony depended largely on 
state law. This is brought out in the report of the Com¬ 
mittee on Ways and Means (H. Rep. No. 2333, 77th Cong., 
2d Sess., pp. 71-72 (1942-2 Cum. Bull. 372, 427)) in which 
it was explained that Section 22 (k) was added— 

in order to provide in certain cases a new income tax 
treatment for payments in the nature of or in lieu of 
alimony or an allowance for support as between di¬ 
vorced or legally separated spouses. These amend¬ 
ments are intended to treat such payments as income 
to the spouse actually receiving or actually entitled 
to receive them and to relieve the other spouse from 
the tax burden upon whatever part of the amount of 
such payments is under the present law includible in 
his gross income. In addition, the amended sections 
will produce uniformity in the treatment of amounts 
paid in the nature^ of or in lieu of alimony regardless 
of variance in the laws of different States concerning 
the existence and continuance of an obligation to pay 
alimony . [Italics supplied.] 

Also, in the report of the Committee on Finance (S. Rep. 
No. 1631, 77th Cong., 2d Sess., p. 84 (1942-2 Cum. Bull. 
504, 568)), it was stated: 

This section applies only where the legal obligation 
being discharged arises out of the family or marital 
relationship in recognition of the general obligation 
to support, which is made specific by the instrument- 
or decree. [Italics supplied.] 

Thus it is clear that although Congress made a divorce 
decree a prerequisite to imposition of a tax on payments 
to a divorced wife, it realized that in many cases payments 
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would be made in lieu of alimony under private agreements j 
rather than under decrees. It also realized that there are 
some states which neither grant alimony nor incorporate i 
an agreement in lieu of alimony in a divorce decree. 4 j 
Therefore Congress framed Section 22 (k) so that it would I 
apply to obligations imposed by contracts of the parties as I 
well as by state divorce laws. 

It is our position that the payments here meet this fourth j 
requirement of Section 22 (k) because the 1941 agreement, | 
pursuant to which they were made, was in recognition and j 
under compulsion of a legal obligation for support andj 
maintenance which existed prior to the divorce, and which ! 
was made specific in the 1927 agreement, executed in con-| 
templation of the divorce, and was continued thereafter byj 
that agreement. We also maintain that because of the! 
existence of the requisite legal obligation in 1941 at the' 
time when the last agreement was executed, it is immaterial! 
that such agreement was entered into subsequent to thel 
divorce. i 

i 

It must, of course, be admitted that when the agreement 
was made in 1927, Mr. Walsh had a legal obligation to sup¬ 
port his wife. It is equally clear that, by entering into that 
agreement, Mr. Walsh recognized his obligation to support 
the taxpayer and agreed that it should be continued after 
the divorce, then contemplated. The only difference there¬ 
after was that, pursuant to this agreement, his obligation 
to support was limited as indicated therein. (R. 15-16.) 
Thus, the husband’s general obligation to support became 
a specific one, but he still had a legal obligation to support. 6 

i 

4 For instance, the law of Pennsylvania, See Hesse v. Commis¬ 
sioner, 7 T.C. 700, holding the divorced wife to be taxable on pay¬ 
ments received under an agreement made in contemplation of divorce 
although the law of Pennsylvania does not allow permanent ali-r 
mony. 

5 This contract was valid under the law of California and satisfied 

the requirements of Section 159 of the Civil Code of California 
(Deering, 1941) which provides that— j 

i 

A husband and wife cannot by any contract with each other, 
alter their legal relations, except as to property, and except 
that they may agree, in writing, to an immediate separation, 
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Furthermore, since the obvious reason for the agreement 
was the marital relationship of the parties, it is evident 
that the obligation was incurred because of the marital 
relationship within the meaning of Section 22 (k). Un¬ 
questionably, if payments had been made under the 1927 
agreement in the taxable years here, the taxpayer would 
be required to include them in her gross income. 

We submit that the situation was not materially changed 
because the 1927 agreement was modified in 1934 or because 
another agreement was executed in 1941. In the modifying 
agreement of 1934, the parties stated that the original con¬ 
tract was 44 to remain in full force and effect”. (R. 23.) 
Thus the husbands existing obligation to support still con¬ 
tinued but by mutual agreement the payments were to be 
decreased thereafter from $500 to $325 per week. (R. 24.) 
Such obligation was certainly a legal one after 1934 and 
was also clearly incurred because of the marital relationship 
which had existed when the first agreement was made. We 
submit that no objection could properly have been made to 
the inclusion of such decreased payments in the taxpayer’s 
gross income if any had been received by the taxpayer under 
this modifying agreement in the taxable years. 

We also maintain that a similar view should be taken of 
payments under the agreement of November 13, 1941. Al¬ 
though that agreement purportedly rescinded and annulled 
the two prior agreements (R. 29), it must be admitted that 
it did not rescind or annul the taxpayer’s existing right 
to support but actually continued it. This is clearly in¬ 
dicated in paragraph Third (R. 30) stating that the 44 rights, 
claims or interests” of the parties saved or reserved 
therein were not released, discharged or satisfied by such 
agreement. Also, in paragraph Fifth, (R. 32-33) it was 
specifically provided that Mr. Walsh would pay to the 
taxpayer here, commencing on November 6, 1949, 4 4 for her 

and may make provision for the support of either of them and 

of their children during such separation. 

Also cf. Myerson v. Commissioner, 10 T.C. 729, involving a 
California divorce but distinguishable on its facts from the instant 
case. 


support and maintenance” $225 per week for 200 weeks and 
that thereafter he would pay $200 for her lifetime or until 
her remarriage, but that at no time should she receive 
more than one-half of his annual gross income. It was 
further provided (R. 33): i 

The obligations for this paragraph are undertaken 
by reason of the fact that heretofore the parties were 
husband and wife and, under the contracts of 1927 and 
1934 hereinabove referred to, Raoul had undertaken to 
pay certain sums for the support and maintenance of 
Miriam. Since said contracts are being rescinded and 
annulled, it is the intent and purpose of the parties 
hereto that these payments shaU have the same charac¬ 
teristic, to wit, of being for support and maintenance, 
and are made in recognition of the status of the parties 
as it existed on February 21, 1927. [Italics supplied.) 

i 

# ! 

Obviously the 1941 agreement was supported by valid 
consideration and it continued to impose a legal obligation 
which arose out of the marital relationship of the partied. 
It is not material that such agreement covered matters ih 
addition to those relating to the taxpayer’s support, or that 
pending litigation between the taxpayer and her divorced 
husband and sons may have been one of the principal rea¬ 
sons for the agreement. The significant fact is that subh 
agreement actually recognized that Mr. Walsh had, at the 
time the agreement was made, an existing legal obligatidn 
to support his wife, and that such obligation was not dis¬ 
turbed but was continued. To this end the parties agreed 
that the payments thereunder were to “have the sanie 
characteristic” as those under the prior agreements, i.e., 
“for support and maintenance” of the taxpayer and were 
to be “ in recognition of the status of the parties as it existed 
on February 21, 1927”. (R. 33.) Thus it cannot be denied 
that Mr. Walsh had a legal obligation to support his wife 
during the taxable years. Moreover, this obligation which 
was imposed on him at the time of his marriage to the tax¬ 
payer in 1916 has existed without a moment’s interruption 
since that time. This being so, it is evident that this case 
satisfies the fourth requirement of Section 22 (k). j 
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B. The payments to the taxpayer by her divorced hus¬ 
band in the taxable years were made under a written in¬ 
strument incident to the divorce and so meet the fifth re¬ 
quirement of Section 22 (k) 

The conclusion to be drawn from the above discussion 
of the fourth requirement and its satisfaction in this case is 
that the fifth requirement, in so far as it provides that the 
payments must be made under a written instrument inci¬ 
dent to the divorce was designed by Congress to obviate 
the significance of local rules of alimony and divorce. In 
other words, the requirement is in this respect liberalizing 
rather than restrictive. At the same time, the require¬ 
ment in its entirety was clearly inserted into the statute in 
order to preclude separations by consent with some sort 
of voluntary financial arrangement to split up the family 
income and thereby lessen the husband’s income tax lia¬ 
bility. Accordingly, the words “incident to such divorce or 
separation” should be interpreted in light of the evident 
legislative purpose. 

The words “incident to such divorce or separation” are 
not discussed in the Congressional Committee Reports nor 
defined in Section 22 (k). Thus it appears that these words 
should be given their ordinary meaning. Some confusion 
has already arisen as to how the word “incident” should be 
defined but its commonly accepted definition in matters 
pertaining to law is “dependent on or appertaining to, an¬ 
other thing (the principal); directly and immediately per¬ 
tinent to, or involving in, something else, though not an 
essential part of it”. Webster’s New International Dic¬ 
tionary (2d ed., 1948). Also see 1 Bouvier’s Law Dic¬ 
tionary (Rawle’s Third Revision), and Black’s Law Dic¬ 
tionary (Third ed., 1933). Thus while that which is incident 
to another thing may be directly and immediately connected 
with such other thing, it does not necessarily precede that 
to which it is incident. Indeed, there is no authority for 
implying any time element in the term “incident”. 

This was pointed out by Judge Murdock (who wrote the 
opinion here) in the dissenting opinion in Cox v. Commis¬ 
sioner , 10 T. C. 955, now pending on taxpayer’s appeal to 
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the Court of Appeals for the Third Circuit. Judge Mur- j 
dock said (p. 960): i 

One of the definitions of “incident” is belonging 
subsidiarily, or characteristically depending upon, or 
connected with another thing as its principal. The j 
time element is not determinative of the meaning of the 
words “incident to” where, as here, the agreement was 
directly related to the divorce. 

! 

Moreover, it seems to be now generally agreed that an 
agreement prior to divorce may be incident to such divorce 8 i 
although the decree granting it contains no reference to the! 
agreement or payments to be made thereunder. See John¬ 
son v. Commissioner, 10 T. C. 647; Brady v. Commissioner,\ 
10 T. C. 1192; and Hesse v. Commissioner, 7 T. C. 700. | 
These cases held that since there was a direct relationship 
between such agreements and the divorce decrees, the wives 
should be taxable on payments received under the agree-! 
ments. Also cf. DuBane v. Commissioner 10 T. C. 992. 6 7 j 

We submit that there was also a direct relationship be-! 
tween the divorce decree here and the three agreements! 
in this case. As we have pointed out, the 1927 agree¬ 
ment was made in contemplation of divorce and so was 
related to the divorce. The 1934 agreement was merely a 
modification of the earlier agreement and that was also 
actually the effect of the 1941 agreement for it recognized 


6 While Section 22 (k) does not state that the written instrument 
shall be incident to the decree of divorce that was the interpreta-i 
tion given to it by the Tax Court in Dauwalter v. Commissioner , 
9 T.C. 580, but such interpretation has been questioned in a number 
of cases. Obviously, if it is wrong, and an agreement may be in-f 
cident to that continuing status known as divorce rather than to 
the decree, our position here is strengthened for there can be no 
objection made on account of the lapse of time. But we submit 
that the Tax Court was in error here regardless of which interpreta4 
tion is adopted. 

7 In the DuBane case, supra, it was held that a written agreement 
entered into subsequent to the divorce could be considered incident 
to the divorce because of an oral agreement prior to the divorce but 
payments thereunder were not taxed to the wife because the obliga¬ 
tion was one to pay the purchase price for certain real property and 
not one arising out of the marital relationship. 
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and continued the taxpayer’s right to snpport from her 
divorced hnsband. Consequently the two later agreements 
should be construed with the original agreement and 
should be given the same status to which that agreement 
is unquestionably entitled. . 

In this connection, it should be noted that the payments 
here under the 1941 agreement were less than those under 
either of the prior agreements. (R. 24, 32.) We consider 
this important since it is the evident purpose of the fifth 
requirement of Section 22 (k) to preclude separations 
with voluntary financial arrangements which vary from 
year to year so as to permit a division of family income 
in such a way as to greatly decrease a husband’s tax liabil¬ 
ity in prosperous years. Consequently, in order for a 
modifying agreement entered into subsequent to divorce 
to qualify as “incident to” the divorce it should not only 
be related to the divorce but should also allow no more for 
the wife’s support than-that agreed on before the marital 
relationship was ended and the general obligation to sup¬ 
port was made specific by the naming of the exact figure 
by which it could be satisfied. In other words, if any 
amount in excess of the amount originally agreed on is 
allowed, that excess should not be treated as discharging 
an obligation arising out of the marital relationship. Cf. 
Dauwalter v. Commissioner, 9 T.C. 580, taxpayer’s appeal 
dismissed February 2, 1948, and Commissioner v. Murray, 
(C.A. 2d), decided May 20, 1949, not yet reported. But 
where, as in the instant case, the sum allowed in the later 
agreement is within the sum originally agreed on, the 
entire amount can, of course, be treated as discharging 
such an obligation. 

Thus the phrase “incident to” appears to have a dual 
reference. Standing by itself it is to be given its ordinary 
meaning but it is also to be read with the fourth require¬ 
ment of Section 22(k). When this is done, it is apparent 
that the payments under the 1941 agreement were within 
the intendment of the fifth requirement. 


C. The cases involving the statutory provision here do not \ 

support the Tax Court’s decision 

In holding that the 1941 agreement here was not incident j 
to the divorce and that the payments thereunder should j 
not be included in the taxpayer’s gross income, the 
Tax Court relied on Cox v. Commissioner, 10 T.C. 955, now | 
pending on appeal in the Court of Appeals for the Third j 
Circuit, and Dauuxdter v. Commissioner , 9 T.C. 580, tax- j 
payer’s appeal dismissed February 2, 1948. But both of j 
these cases are distinguishable. 

In the Cox case a divorce was obtained by the husband j 
in Florida in 1943 under a decree which made no provision j 
for alimony and a month later he remarried. Then, eight 
months subsequent to the divorce, the divorced husband 
and wife made an agreement in which it was provided that 
payments be made periodically to the latter. The divorced 
husband claimed the right to deduct such payments from 
his gross income but the Tax Court held that he was not * 
entitled to such deductions, with the result that the wife 
would not have to include such payments in her gross in- j 
come. 

We submit that the conclusion in the Cox case was re¬ 
quired by the facts of that case, which are obviously differ-; 
ent from those here. Since the evidence there showed that 
the agreement was voluntarily made by the divorced hus¬ 
band in order to prevent his first wife from attacking his 
second marriage, it is clear that such agreement was not 
made in recognition of the wife’s marital rights to support 
and the payments were certainly not under an agreement! 
incident to the divorce. Thus the facts there did not meet 
either the fourth or fifth requirement of Section 22(k)J 
Judge Murdock, who dissented in that case, was in error 
in construing the Cox case as authority for his decisioh 
here. The 1941 agreement was very definitely one ill 
recognition of the divorced wife’s right to support and thb 
husband here was never free from such obligation as was 
the husband in the Cox case. Consequently, the agree¬ 
ment here, unlike that in the Cox case, was not gratuitous; 
Also cf. Myerson v. Commissioner , 10 T.C. 729. i 
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. • This distinction is further clarified by the Dauwalter 
case on which the Tax Court relied here. In that case the 
taxpayer and his wife were divorced in 1935 under an 
Illinois decree. Prior to the entry of such decree, they 
had made a property settlement agreement under which 
periodic payments were to be made for the wife’s support. 
This agreement was not made a part of the decree and 
under Illinois law the divorce court was without power 
after entry of the divorce decree to make any allowance 
for alimony. The divorce thus terminated the obligation 
to support except as it remained under their agreement. 
Four years later the wife requested her divorced husband 
by letter for an increase in the payments and he granted 
her request. Thereafter, the husband attempted to deduct 
the entire amount of these payments on his tax return. 
The Commissioner allowed the deduction to the extent that 
the payments were authorized by the agreement prior to 
the divorce but refused to allow any deduction for the addi¬ 
tional amounts. In approving the Commissioner’s deter¬ 
mination, the Tax Court held that the letters which the 
parties had written after the divorce did not constitute 
a “written instrument” within the meaning of Section 22 
(k) and also stated (p. 585): 

Since the entry of the decree in 1935 destroyed the 
marital relationship, the divorced wife luid no claim 
for support in 1939 against petitioner because of any 
marital relationship except under the original agree¬ 
ment. The additional payinents were made, not in 
discharge of a legal obligation arising out of a marital 
• relationship, but upon the request of one who had at 
the time no legal right or claim thereto. Petitioner’s 
compliance with the request was gratuitous and with¬ 
out compulsion of any legal obligation arising out of 
a marital relationship. [Italics supplied.] 

The distinction between the Dauwalter case and the instant 
one lies primarily in the fact that the 1941 agreement here 
' did not gratuitously increase the payments to the taxpayer 
but it was supported by valid consideration and the sums 
allowed by such agreement were less than those originally 
agreed on in 1927 prior to the divorce. ' 
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The Tax Court did not refer to Murray v. Commissioner , 
decided June 14, 1948 (1948 P-H T.C. Memorandum Deci¬ 
sions, par. 48,097), which was the case largely relied on 
by counsel for taxpayer here in the Tax Court and which 
has since been reversed on the issue relating to the pay- 
ments received by the divorced wife in that case. See deci¬ 
sion by the Court of Appeals for the Second Circuit rendered 
May 20, 1949. • -tv. j 

While the facts in the Murray case are similar in Some j 
respects to those here, there are also some obvious and ! 
important distinctions. There the husband and wife, after j 
separation, made an agreement which provided for' the 
latter’s support by the payment of a certain percentage of | 
the husband’s income but which set both a maximum afcd j 
minimum amount for such payments. The New York divorce | 
decree entered into a few months later adopted such sums for 
the wife’s support. About four years later, the parties modi- ( 
fied their agreement by providing for the payment of a ! 
fixed sum weekly but such sum was still within the maxi- ! 
mum allowed by the earlier agreement and the divorce j 
decree. • r ! 

The Tax Court decided that the modifying agreement was 
not incident to the divorce and so held that the taxpayer \ 
there did not have to include the payments in her gross ' 
income, but its decision was reversed on appeal. At the 
outset of its discussion, the Court of Appeals questioned 
the correctness of the Tax Court’s interpretation of Sec¬ 
tion 22 (k) and stated that as a new question it was not 
prepared to say that the phrase “a written instrument 
incident to such divorce” should be read as “incident to 
such divorce decree”. But the Court of Appeals decided 
that since the Tax Court had previously interpreted 8 Sec¬ 
tion 22 (k) as indicated it would accept that reading “for 
the purposes of this appeal”. Consequently, although the 
modifying agreement had to be read with the earlier one 
to get its true import find although it continued the hus¬ 
band’s obligation to support, the Court of Appeals decided 


• 8 See Dauwalter v. Commissioner , supra , and also fn. 6. 


I 
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not to rely on the second agreement and based its decision 
on the divorce decree. Thus it held that the only legal 
obligation imposed by the decree was to make the payments 
required by the first agreement. However, since the court 
found that the payments in question were less than the 
maximum allowable under that agreement and that the 
evidence did not show such payments to be in excess of 
what could have been received under the decree, it de¬ 
cided that such payments must be reported by the tax¬ 
payer as gross income. 

We submit that while the Court of Appeals reached the 
correct conclusion in the Murray case, its opinion is not 
entirely satisfactory because it depends too much on New 
York law and ignores the Congressional purpose, as ex¬ 
pressed in the Committee Reports, supra, that there should 
be a uniform treatment given to all payments of alimony 
or in lieu of alimony. In other words, from language in 
the opinion in the Murray case, the court seemed inclined 
to recognize as “incident to such divorce” only agreements 
which are specifically approved or incorporated in divorce 
decrees. 9 If that interpretation should be adopted it would 
mean that payments made pursuant to agreements not 
referred to in a decree could not be taxed, yet it is clear 
beyond any doubt that Congress intended that payments 
under such agreements should also be taxable to the wife. 

As we have pointed out, the primary reason for requiring 
a divorce decree is not to give force to the legal obligation 
of the husband. It may, of course, do that in some cases 
but a divorce decree is required to show that there has 

9 The court in the Murray case said: 

In New York spouses who have already separated may by 
agreement fix the alimony which the husband must pay in 
discharge of his marital obligations * * *. * * * Neverthe¬ 

less, it is only a contract, and as such it is enforceable only by 
those sanctions which are available to the promisees in all 
contracts. On the other hand, if its terms are incorporated 
in a matrimonial decree, they may be enforced by the much 
more drastic sanctions which such decrees carry, and they be¬ 
come “legal obligations • # * under such a decree ”—That is 
a decree in “a decree of divorce or of separate maintenance.” 
[Italics supplied.] 


19 


actually been a final change in the status of the parties j 
which the law of their state recognizes. However, the pay- j 
ments being made for the wife’s support after the di v o r c e 
need not be sanctioned by the decree, nor is it necessary j 
for the decree to refer to the payments. See Hesse v. 
Commissioner, supra, and Brady v. Commissioner, supra. 

A divorced wife may be taxed on payments she receives if j 
such payments are made under a legal obligation whichliaS 
arisen out of the marital relationship of the parties existing 
when the husband’s general obligation was first made a 
specific one either by a proper agreement or by a divorce 
decree. The obligation of the divorced husband here meets 
that test and thus the facts are sufficient to bring this case | 
within Section 22 (k) and to require the taxpayer to report 
the payments which she received in the taxable years as j 
gross income. 

n 

The Taxpayer Is Liable for the Statutory Penalty for Failure ! 
to File Income Tax Returns During the Taxable Years 

The Commissioner determined that the taxpayer was 
liable for a penalty under Section 291 of the Internal Rev¬ 
enue Code (Appendix, infra) for failure to file income tax | 
returns during the taxable years. As the Tax Court found j 
that payments which taxpayer received from her divorced j 
husband (her sole income during the taxable years) did not 
constitute taxable income, it did not discuss this second 
point but decided that no penalties were due for 1942 and 
1943. (R. 50.) Thus if it is decided here that the j 

taxpayer is subject to tax on sums received from her di- | 
vorced husband in those years, this Court may decide that 
this case should be remanded to the Tax Court to decide the j 
penalty issue because the question of what constitutes j 
reasonable cause for failure to file a return under Sec- j 
tion 291 is a question of fact and the burden of establishing 
reasonable cause is on the taxpayer. See Orient Invest¬ 
ment & Finance Co. v. Commissioner, 166 F. 2d 601 (C.A. j 
D.C.); Commissioner v. Lane-Wells Co., 321 U. S. 219; j 
Credit Bureau of Greater N. 7. v. Commissioner, 162 F. 2d 
7 (C.A. 2d); P. Dougherty Co. v. Commissioner, 159 F. 2d 
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269 (C.A. 4th), certiorari denied, 331 U. S. 838; Southeast¬ 
ern Finance Co. v. Commissioner, 153 F. 2d 205 (C.A. 
5th) yBvrford Oil Co. v. Commissioner, 153 F. 2d 745 (C.A. 
5th); Faymer v. Commissioner, 150 F. 2d 334 (G.A. 2d); 
and Fides, A. G. v. Commissioner, 137 F. 2d 731 (C.A. 4th), 
certiorari denied, 320 U. S. 797, rehearing denied; 320 U. S. 
816. 

- In Hat fried v. Commissioner, 162 F. 2d 628 (C.A. 3d), it 
was hbld that “reasonable cause” means the exercise of 
ordinary business care and prudence on the part of the 
taxpayer but it is our position that even if that definition 
is accepted its requirements are not to be met merely 
by showing, as here, that some attorney or accountant has 
been consulted. Instead, it is our position that the evidence 
in a penalty case should show, if a delinquent taxpayer 
is to sustain his burden, that he has played an active, 
rather than a passive, role in deciding not to file the tax 
return. In other words, the taxpayer must make an affirma¬ 
tive showing. That this is not a novel view was indicated in 
Girard Inv.Co. v. Commissioner, 122 F. 2d 843 (C.A. 3d). 
Also see Section 29.291-1 of Treasury Regulations 111. In 
the Girard case the court did not consider it sufficient merely 
to show that tax matters were being handled by an ac¬ 
countant but thought that more evidence was needed to show 
what consideration had been given by the accountant to the 
matter of filing returns and also to show whether the at¬ 
torney had "consulted with the taxpayer’s officers and so the 
case was remanded to the Tax Court to take further 
evidence. - • 

Also see Gredit Bureau of Greater N. Y. v. Commis¬ 
sioner, in which the officers of the taxpayer, not having 
filed an income tax return, tried to escape the penalty by 
explaining that an attorney with whom one of the officers 
had talked had expressed an opinion informally that the 
Credit Bnreau was tax exempt, but it was held there that 
such consideration was not sufficient to avoid the penalty; 
Davenport v. Commissioner, 6 T.C. 62, in which the Tax 
Court held "that the burden of filing returns cannot be 
avoided by placing the responsibility upon an agent ; and 
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Some Guaranty Abstract Co. v. Commissioner, 8 T.C. 617, j 
in which it was held that the statement of taxpayer’s witness j 

that tax matters were left to an accountant was not a suf-: I 

, ; 

ficient excuse for its delinquency. : j 

In view of these cases, we submit that the taxpayer’s tes¬ 
timony here fails to show reasonable cause for her delin¬ 
quency. While the record shows that the taxpayer was j 
advised by her attorney that the payments received from I 
her divorced husband during 1942 and 1943 were not ! 
taxable to her, it also shows that the attorney was not a 
tax lawyer. 10 Moreover, the evidence indicates that the 
taxpayer consulted her attorney only once and that was in 
1942 soon after she read of the change in the law in the \ 
newspaper. (R. 46.) Since such change appeared in the 
Revenue Act of 1942, approved on October 21, 1942, it 
appears that the taxpayer did not consult anyone near the j 
time the returns for 1943 should have been filed but relied j 
on the judgment of one who was admittedly not a tax lawr ! 
yer and who seems to have given an informal opinion be- j 
fore any administrative or judicial rulings had been; made j 
relative to Section 22 (k). We submit that this is not 
sufficient under the above cases and the Regulations to show 
reasonable cause. As the Tax Court made no specific find- j 
ing as to whether there was reasonable cause for - tax- j 
payer’s failure to file returns, and since this is a question 
of fact for that court, it may be, as we have already sug¬ 
gested, that this Court will decide to remand this case 
for determination of this point However, if the case is 
not remanded, the penalties should be imposed for, as we | 
have shown, the evidence fails to show reasonable cause, j 


. 10 The taxpayer’s testimony relative to her attorney, Mr. Hahn, 
is as follows (R. 47-48): _ : . ; *• __j 

Q. Was he a tax lawyer? - - .. -• - . ~jj 

A. No, I don’t think he is a tax lawyer. He is a man of 
very, very high reputation in California, highly thought of 
by everyone, and very well known. * - 


j 


i 
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CONCLUSION 

The decision of the Tax Court is erroneous and should be 
reversed. 

Respectfully submitted, 

Theron Lamar Caudle, 
Assistant Attorney General. 
Ellis N. Slack, 

Robert N. Anderson, 

Louise Foster, 

Special Assistants to the 
Attorney General. 


June, 1949. 
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APPENDIX 


Internal Revenue Code: 
Sec. 22. Gross Income. 


(k) [as added by Sec. 120, Revenue Act of 1942, c. 
619, 56 Stat. 798] Alimony, Etc., Income .— In the case 
of a wife who is divorced or legally separated from 
her husband under a decree of divorce or of separate 
maintenance, periodic payments (whether or not made 
at regular intervals) received subsequent to such decree 
in discharge of, or attributable to property transferred | 
(in trust or otherwise) in discharge of, a legal obliga- j 
tion which, because of the marital or family relation- j 
ship, is imposed upon or incurred by such husband j 
under such decree or under a written instrument inci¬ 
dent to such divorce or separation shall be includible in 
the gross income of such wife, and such amounts 
received as are attributable to property so tranferred I 
shall not be includible in the gross income of such j 
husband. This subsection shall not apply to that part j 
of any such periodic payment which the terms of the 
decree or written instrument fix, in terms of an amount : 
of money or a portion of the payment, as a sum which 
is payable for the support of minor children of such 
husband. In case any such periodic payment is less j 
than the amount specified in the decree or written in- j 
strument, for the purpose of applying the preceding | 
sentence, such payment, to the extent of such sum 
payable for such support, shall be considered a payment j 
for such support. Installment payments discharging! 
a part of an obligation the principal sum of which is, in i 
terms of money or property, specified in the decree or 
instrument shall not be considered periodic payments 
for the purposes of this subsection; except that an in-i 
stallment payment shall be considered a periodic pay-' 
ment for the purposes of this subsection if such princi-! 
pal sum, by the terms of the decree or instrument, may; 
be or is to be paid within a period ending more than 10 
years from the date of such decree or instrument, but 
only to the extent that such installment payment for| 
the taxable year of the wife (or if more than one such 
installment payment for such taxable year is received 
during such taxable year, the aggregate of such install¬ 
ment payments) does not exceed 10 per centum of such 
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principal snm. For the purposes of the preceding 
sentence, the portion of a payment of the principal sum 
which is allocable to a period after the taxable year of 
the wife in which it is received shall be considered an 
installment payment for the taxable year in which it is 
received. (In cases where such periodic payments are 
attributable to property of an estate or property held 
in trust, see section 171 (b).) 

• • • • • 

(26 U.S.C. 1946 ed., Sec. 22.) 

Sec. 291. Failure to File Return. 

In case of any failure to make and file return required 
by this chapter, within the time prescribed by law or 
prescribed by the Commissioner in pursuance of law, 
unless it is shown that such failure is due to reasonable 
cause and not due to willful neglect, there shall be 
added to the tax: 5 per centum if the failure is for not 
more than thirty days with an additional 5 per centum 
for each additional thirty days or fraction thereof 
during which such failure continues, not exceeding 
25 per centum in the aggregate. The amount so added 
to any tax shall be collected at the same time and in 
the same manner and as a part of the tax unless the 
tax has been paid before the discovery of the neglect, in 
which case the amount so added shall be collected in 
the same manner as the tax. The amount added to the 
tax under this section shall be in lieu of the 25 per cen¬ 
tum addition to the tax provided in section 3612 (d)(1). 

(26 U.S.C. 1946 ed., Sec. 291.) 

Treasury Regulations 111, promulgated under the In¬ 
ternal Revenue Code: 

Sec. 29.22(k)-l. Alimony and separate maintenance 
payments—Income to former wife. —(a) In general .— 
Section 22 (k) provides rules for treatment in cer¬ 
tain cases of payments in the nature of or in lieu of 
alimony or an allowance for support as between spouses 
who are divorced or legally separated under a court 
order or decree. For convenience, the payee spouse 
will hereafter in this section of the regulations be 
referred to as the “wife” and the spouse from whom 
she is divorced or legally separated as the “husband.” 
See section 3797 (a) (17). 



25 


In general, section 22(k) requires the inclusion in 
the gross income of the wife of periodic payments 
(whether or not made at regular intervals) received 
by her after the decree of divorce or of separate main¬ 
tenance. Such periodic payments may be received from 
either of the two following sources: 

(1) In discharge of a legal obligation which, be¬ 
cause of the marital or family relationship, is in- 
posed upon or incurred by the husband, or 

(2) Attributable to property transferred (in trust 
or otherwise) in discharge of a legal obligation which, 
because of the marital or family relationship, is im¬ 
posed upon or incurred by the husband. 

The obligation of the husband must be imposed upon 
him or assumed by him (or made specific) under either 
of the following: 

(1) A court order or decree divorcing or legally 
separating the husband and wife, or 

(2) A written instrument incident to such divorce 
or legal separation. 

The periodic payments received by the wife attrib¬ 
utable to property so transferred and includible in her 
income are not to be included in the gross income of 
the husband. See also section 29.171-1 in cases where 
such periodic payments are attributable to property 
held in trust. 

The purpose and effect of section 22 (k) may be 
illustrated, in general, by the following examples, in 
which it is assumed that the husband and wife make 
their income tax returns on the calendar year basis: 

Example (1). W sues H for divorce in 1942. The 
court awards W temporary alimony of $25 a week 
pending the final decree. On September 1, 1942, the 
court grants W a divorce and awards her $200 a month 
permanent alimony. No part of the $25 a week tem¬ 
poral^ alimony received prior to the decree is in¬ 
cludible in W’s income under section 22 (k), but the 
$200 a month received during the balance of 1942 by 
W is includible in her income for 1942. Under section 
23 (u), H is entitled to deduct such $200 payments 
from his income. 
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Eocample (2). W files suit for divorce from H. In 
consideration of W’s promise to relinquish all marital 
rights and not to make public H’s financial affairs, H 
makes a legally binding promise in writing to W to 
pay to her $200 a month if a final decree of divorce is 
granted without any provision for alimony. Accord¬ 
ingly, W does not request alimony and no provision 
for alimony is made under a final decree of divorce 
entered prior to 1942. During 1942, H pays W $200 
a month, pursuant to the promise. The $2,400 thus 
received by W is includible in her gross income under 
the provisions of section 22 (k). Under section 23 (u), 
H is entitled to a deduction of $2,400 from his gross 
income. 

Example (3). H and W enter into an antenuptial 
agreement, under which, in consideration of W’s relin¬ 
quishment of all marital rights (including dower) in H’s 
property, and, in order to provide for W’s support and 
household expenses, H promises to pay W $200 a 
month for her life. Ten years after their marriage, 
W sues H for divorce but does not ask for or obtain 
alimony because of the provision already made for 
her support in the antenuptial agreement. Likewise, 
the divorce decree is silent as to such agreement and 
H’s obligation to support W. Section 22 (k) does 
not apply to such a case. If, however, the decree were 
modified so as to refer to the antenuptial agreement, 
or if, at the time of the divorce, reference had been 
made to the antenuptial agreement in the court’s de¬ 
cree or in a written instrument incident to the divorce, 
section 22 (k) would require the inclusion of the pay¬ 
ments received by W after the decree in her income for 
taxable years beginning after December 31, 1941. (As 
to including such payments in the wife’s income, if 
made by a trust created under the antenuptial agree¬ 
ment, regardless of whether referred to in the decree or 
a later instrument, see section 29.171-1.) 

Section 22 (k) applies only where the legal obliga¬ 
tion being discharged arises out of the family or 
marital relationship in recognition of the general obliga¬ 
tion to support, which is made specific by the instrument 
or decree. Thus, section 22 (k) does not apply to that 
part of any periodic payment which is attributable to 
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the repayment by the husband of, for example, a 
bona fide loan previously made to him by the wife, 
the satisfaction of which is specified in the divorce de¬ 
cree as a part of the general settlement between the 
husband and wife. 

• •••••• 
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COMMISSIONER OF INTERNAL REVENUE, 

Petitioner, 


MIRIAM COOPER WALSH, Respondent. 


On Petition for Review of the Decision of the Tax Conrt 

of the United States. 


BRIEF FOR RESPONDENT. 


JURISDICTION. 

i 

A Tax Conrt decision entered January 11,1949, expunged 
income tax and victory tax deficiencies asserted by the 
Commissioner of Internal Revenue against the respon- j 
dent for the year 1944, and penalties asserted by the Com- ! 
missioner for the years 1943 and 1944. (R. 50. J 1 The 
Commissioner filed a petition for review on April 4, 1949, 
(R. 2, 50-51, invoking 1141 (a) of the Internal Revenue 
Code, as amended by Section 36 of the Act of June 25,1948. 


i “R” refers to Joint Appendix. 
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QUESTIONS PRESENTED. 

1. Whether the taxpayer is taxable under Section 22 (k) 
of the Internal Revenue Code on payments received from 
her former husband pursuant to an agreement executed in 
1941, fourteen years after the taxpayer had been divorced 
from her husband by California Court decrees which made 
no provision for alimony. 

2. Whether an agreement between the taxpayer and her 
divorced husband in 1941, which agreement specifically 
rescinded an agreement executed in 1927, is “incident to 

. . divorce” within the meaning of Section 22 (k) of the 
Internal Revenue Code where the divorce decree in 1927 
made no provision for alimony, and where the divorce 
Court lacked jurisdiction to increase the former husband’s 
payments to the taxpayer if the tax on the payments were 
shifted from the former husband to the taxpayer. 

3. WTiether the respondent is subject to a penalty under 
Section 291 of the Internal Revenue Code for failure to 
file income tax returns for the years 1942 and 1943 where 
she was advised by her personal counsel that her only 
source of income was not taxable to her. 

STATUTES AND REGULATIONS INVOLVED. 

The pertinent provisions of the applicable statutes and 
Regulations are set forth in the Appendix, infra. 

STATEMENT OF FACTS . 1 

Miriam Cooper Walsh, the respondent in this case, was 
married to Raoul Walsh in 1916. In the 1920’s Mrs. Walsh 
was a motion picture actress; Raoul Walsh was and is a 
prominent motion picture director. The couple had no 
children of their own, hut they adopted two hoys. Mr. and 
Mrs. Walsh lived together as husband and wife in Cali¬ 
fornia until they were separated in October of 1926. (R. 

13, 43, 44, 48.) 

i The facts stated are those found by the Tax Court necessarily amplified 
by references to the record to meet the broader issues raised by the Com¬ 
missioner in this appeal. 
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On February 21, 1927, Mr. and Mrs. Walsh entered into 
a separation agreement in contemplation of divorce. (R. 
13; Ex. 1-A, R. 14; R. 48.) This 1927 agreement provided, 
inter alia, that Mr. Walsh should pay to his wife $500 per 
week. 

On June 10, 1927, a California Court enjoying matri¬ 
monial jurisdiction entered an interlocutory decree of di¬ 
vorce. (R. 13.) The interlocutory decree awarded custody 
of the two adopted boys to their mother, the respondent 
here. 

On August 1,1928, the same Court entered a final decree 
divorcing Mr. and Mrs. Walsh. Neither the interlocutory 
decree, nor the final one, made provision for alimony; nei¬ 
ther decree incorporated the 1927 agreement by reference; 
neither decree mentioned the 1927 agreement nor any other 
agreement between Mr. and Mrs. Walsh. (R. 13-14; Ex. 
2-B, R. 21-22; Ex. 3-C, R. 22-23; R. 48-49.) 

On October 17, 1934, Mr. and Mrs. Walsh entered into 
a further agreement which specifically “modified” the 1927 
agreement. The October 17,1934 agreement permitted Mr. 
Walsh to reduce his payments to Mrs. Walsh from $500 
per week to $325 per week. Mrs. Walsh consented to this 
reduction, among other reasons, because Mr. Walsh was 
not then “engaged in any activity productive of income. 
. . .” (Ex. 4-D [par. 6] R. 23, 25; R. 14, 49). The 1934 
agreement provided, however, that in the event Mr. Walsh 
failed for three weeks in succession to make the $325 pay¬ 
ments for which he obligated himself, the 1927 contract ob¬ 
ligation to pay $500 per week would be revived and become 
enforceable. 

From 1934 to 1940 or 1941 Mr. Walsh made the pay¬ 
ments required of him by the 1927 agreement as modified 
in 1934. In 1940 or 1941 considerable difficulty developed 
between Mrs. Walsh and her former husband. Their two 
adopted sons, at the instigation of Mr. Walsh, brought suits 
against the taxpayer. 1 At about the same time, despite 

i The sons were represented in these actions by Mr. Walsh’s attorney. One 
of the sons was a minor at the time Mr. Walsh instigated the suits. Mr. 
Walsh’s secretary was appointed guardian ad litem for the child’s action 
against his mother. (R 43-44.) 
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the reduction in payments to which Mrs. Walsh consented 
in 1934, Mr. Walsh became delinquent in his payments to 
Mrs. Walsh. Mrs. Walsh brought suit for the arrearages. 
(R. 44,49.) 

After protracted litigation of the sons’ claims against 
Mrs. Walsh and her own action against her former husband, 
the attorneys for the parties to the several actions and 
cross actions suggested “some kind of settlement to stop 
all this litigation and fighting.” (R. 44.) Mrs. Walsh’s 
attorneys advised her that “the past, and the amounts of 
money involved were causing too much trouble. ...” Mrs. 
Walsh came to feel that “almost any suggestion was wel¬ 
come,” because of the fact that “for many, many years 
we had been in litigation, we were all very unhappy about it, 
and had brought the children into it.” (R. 45.) Accord¬ 
ingly, Mrs. Walsh accepted her lawyers’ advice that “a 
new start in life would iron everything out and make life 
more bearable for everyone, especially the children.” (R. 
45.) The “new start” was accomplished by an agreement 
executed between Mr. and Mrs. Walsh on November 13, 
1941. (Ex. 5-E.) 

The contrast between the 1934 contract and the 1941 con¬ 
tract is striking. The 1934 contract recited that it was a 
mere modification of the 1927 agreement between the parties 
in these words: 

“The parties hereto have heretofore made an agree¬ 
ment in writing dated the 21st day of February, 1927, 
and sometimes referred to as ‘Original Contract’. Ex¬ 
cept as modified in paragraph 2 of this agreement, 1 
the Original Contract is to remain in full force and 
effect; it being the intention of the parties to hereby 
ratify the Original Contract, in accordance with the 
terms thereof as modified only by paragraph 2 of this 
agreement . . .” 2 (Par. 1, Ex. 4-D, R. 23-24.) 

1 Paragraph 2 of the 1934 agreement simply reduced the weekly payments 
from $500 per week to $325 per week. (Par. 2, Ex. 4-D; K. 23, 24.) 

2 Italics supplied. 
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The 1941 agreement between Mr. and Mrs. Walsh specif¬ 
ically rescinded 1 the 1927 and 1934 agreements between 
them in these words: 

“The parties hereto do mutually rescind and annul 
those two certain contracts, hereinabove referred to, 
entered into between the parties under dates of Febru¬ 
ary 21, 1927, and October 17, 1934, and said contracts, 
and each of them are and shall he of no force or ef¬ 
fect.” 2 (Par. First, Ex. 5-E, R. 28, 29.) 

The 1934 agreement had provided that if Mr. Walsh 
breached it, his larger obligations under the 1927 agreement 
would be revived. The 1941 agreement contained no pro¬ 
vision for reviving the old obligations imposed in the 1927 
and 1934 agreements. 

The first paragraph of the 1941 contract rescinded the 
1927 and 1934 agreements. Recision was dependent solely 
upon payment by Mr. Walsh to Mrs. Walsh of $25,000. 
(Par. Second, Ex. 5-E, R. 29, 30). This $25,000 payment 
and the recision were exchanged independently of the new 
provisions contained in the 1941 agreement to govern the 
future relations of Mr. and Mrs. Walsh. (Ibid.) 

In addition to specifically rescinding the 1927 and 1934 
contracts, the 1941 agreement also contained many pro¬ 
visions quite different from the earlier contracts and some 
provisions which did not appear at all in the 1927 and 1934 
contracts. The new provisions concerned issues which had 
not arisen between the parties prior to or coincident with 
their becoming divorced, hut involved controversies arising 
many years after their divorce. 

For example, Mr. Walsh had instigated law suits by the 
children against their mother. To dispose of these disturb¬ 
ing suits, the 1941 agreement provided that Mr. Walsh 
would “procure a release” and “save” Mrs. Walsh “harm¬ 
less . .. from any claim, right, or demand” of the children. 
(R. 30.) 

1 The 1941 recision was not a mere recitation but an express provision in 
the body of the agreement. 

2 Italics supplied- 
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The sons’ lawsuits severely damaged the sons’ relations 
with their mother. The 1927 agreement and the divorce 
decrees had given custody of the minor children to Mrs. 
Walsh. (R. 17, 22.) The 1934 agreement continued Mrs. 
Walsh’s custody. (R. 23, 27.) As a part of the 1941 settle¬ 
ment Mrs. Walsh gave up custody of the one child who was 
still a minor and Mr. Walsh assumed full responsibility for 
him. (R. 31.) 

In order to avoid personal differences which had caused 
the years after divorce to be “so miserable,” (R. 45) the 
1941 agreement included provisions which had not appeared 
in prior agreements binding each party not “to directly 
or indirectly molest or interfere with the private, public, 
or business life of the other party, and . . . not to make, or 
cause to he made, any remarks, aspersions, or reflections 
against the good character and standing of the other 
party,” and each agreed “that he or she will not represent, 
or cause to be represented, to the public that he or she is 
the spouse of the other. ” (R. 37.) Mrs. Walsh also prom¬ 
ised never again to use the name of “Mrs. Raoul Walsh.” 
(R. 38.) 

A number of other new arrangements were made between 
the parties to the 1941 agreement. Mr. Walsh promised 
to pay $225 (later $200) per week. In no event, however, 
was Mr. Walsh to pay more than one-half of his gross in¬ 
come to Mrs. Walsh. The 1941 agreement provided a 
formula for computing Mr. Walsh’s gross income. (R. 32.) 
This formula shows that Mr. Walsh contracted to pay Mrs. 
Walsh out of his net income after taxes, and that Mrs. 
Walsh was supposed to receive her payments tax-free. 
(Ibid). A system of arbitration for disposition of insur¬ 
ance premiums was established. (R. 33, 34.) Recision of 
the 1927 agreement, settlement of post divorce disputes 
and provision for future relations between the parties 
made the 1941 agreement, in all its aspects, a new agree¬ 
ment. 

The payments which the Commissioner seeks to tax were 
made pursuant to the new agreement of November 13,1941. 


7 


The Tax Court found that the new agreement of 1941, “was 
not incident to the decrees of divorce entered about four¬ 
teen years previously.” (E. 50.) j 

At the time of the execution of the 1941 agreement, Mrs. j 
Walsh’s attorneys specifically advised her that she would j 
not have to pay income tax on payments provided in the j 
1941 agreement. (R. 45.) In 1942, Mrs. Walsh became j 
dissatisfied with the inability of her then counsel to enforce j 
the 1941 agreement. In 1942 she employed new counsel j 
whom her friends had recommended to her as having a j 
“very fine reputation in California, is quite well known, | 
and highly respected.” (R. 46.) Meanwhile, she had read 
that the tax laws had been amended, as she understood ! 
them, to make alimony taxable to a divorced wife. (Ibid.) j 
In the course of consulting her new counsel with a view to j 
enforcing the 1941 agreement, Mrs. Walsh spoke to him \ 
about the newspaper item she had read reporting the new | 
tax law concerning alimony. The new counsel assured Mrs. i 

u m I 

Walsh that the amendment did not concern her, and told j 
her that she did not have to pay tax on the payments she 
received from Mr. Walsh. (R. 47.) The taxpayer had no I 
income from any other source. (Ibid.) Therefore, she ! 
naturally assumed that there was no occasion for her to file j 
income tax returns. Since Mrs. Walsh had no business ! 
experience (Ibid) she did not cross-examine her counsel as | 
to his qualifications as a tax expert. In reliance upon his 
advice, she filed no income tax returns for 1942 and 1943. 

SUMMARY OF ARGUMENT. 

i 

The Tax Court correctly decided that the payments which j 
Mrs. Walsh received were not taxable to her under Section j 
22(k). The Tax Court has correctly ruled that “incident to j 
. . . divorce” means “incident to the divorce decree;” the j 
1941 Walsh contract was not “incident to the divorce de- ! 
cree.” Even if “incident to divorce” does not mean “inci- j 
dent to divorce decree,” the 1941 Walsh agreement was not j 
incident to divorce. Commissioner’s argument that “the j 


i 
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payments here were in discharge of a legal obligation, in¬ 
curred by the taxpayer’s divorced husband because of their 
marital relationship ...” is irrelevant. Mr. Walsh’s pay¬ 
ments to Mrs. Walsh were not in discharge of a legal obli¬ 
gation created by the marriage or assumed incident to 
divorce. Affirmance of the Tax Court decision in this case 
would not violate Congress’ uniformity policy. 

Even if the payments received by Mrs. Walsh are taxable 
income, no penalty should be imposed upon her for failure 
to file income tax returns in reliance upon the advice of 
counsel. 

ARGUMENT. 

L Introduction. 

It is a fundamental principle of tax law that income is 
taxable to the person who earns it. 1 A husband who sup¬ 
ports his wife out of his income pays the tax on his income 
even though the wife spends all his money. 2 But in 1942 
some husbands who had more wives and ex-wives than they 
could comfortably support, particularly in view of the in¬ 
creasing tax rates, persuaded Congress to allow divorced 
husbands a deduction for alimony payments. I. R. C. Sec¬ 
tion 23(u). Congress imposed an elaborate condition upon 
the deduction which it allowed to husbands: A husband 
could enjoy the deduction if his ex-wife paid a tax on the 
alimony she received. Section 22(k) of the Code represents 
Congress’ efforts to specify the circumstances under which 
the Commissioner would collect a tax from a divorced wife 
and allow her husband a correlative deduction. Accord¬ 
ingly, the ultimate question in all the cases involving Sec¬ 
tion 22(k) and its correlative deduction Section 23(u), is 
not whether a certain payment is taxable income, but who 
is the taxpayer. 

In this manner the tax laws have intruded into that “deli- 

1L B. C. $ 22(a); Lucas v. Earl , 281 TL S. Ill (1930). 

2 The split income provisions of the Revenue Act of 1948 are not in 
derogation of this principle. 
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i 

i 

I 

i 

j 

cate region’’ 1 of matrimonial law concerned with divorced j 
couples. “Taxation ... is eminently practical . . .” 2 A j 
tax statute which vitally affects the difficult and delicate | 
relationships of divorced couples requires a particularly 
“sympathetic and imaginative” analysis. 3 “All laws j 
should receive a sensible construction. General terms \ 
should be so limited in their application as not to lead j 
to injustice, oppression, or an absurd consequence.” 4 While j 
“consequences cannot alter statutes,” they certainly may i 
“help to fix their meaning.” 5 

The provision generally shifting alimony tax liability i 
from husband to wife involves no particularly serious con- i 
sequence to a couple divorced after 1942 when the law was 
enacted. A divorce court fixing alimony is now quite aware 
that the wife will share what she receives with the tax col¬ 
lector, and that the husband’s tax load will be reduced com- j 
mensurately. 6 This factor is taken into account in deter- j 
mining what will meet the wife’s needs and what the hus- j 
band can reasonably pay. Today the tax incidence is an j 
important consideration in negotiations for alimony con¬ 
tract settlements. In post 1942 settlements the tax on ali¬ 
mony is easily accommodated to the always difficult prob- j 
lems of divorce. 

Most couples who were divorced before 1942 can also 
make adjustments to the alimony tax provisions. Gen¬ 
erally, alimony arrangements are incorporated directly or j 
by reference into divorce decrees. 7 Most matrimonial courts 
maintain continuing jurisdiction over the alimony arrange- 

1 See Rutledge, J., dissenting, Williams v. North, Carolina, 325 U. S. 226, 

244, 255 (1945). 

2 See Tyler v. United States, 281 U. S. 497, 503 (1930). 

3 See Cabell v. Markham, 148 F. 2d. 737, 739 (C. A. 2, 1945), off 'a, 326 
TJ. S. 404 (1945). 

4 United States v. Kirby, 7 Wall. 482, 486 (1868). 

3 Matter of Bouss, 221 N. Y. 81, 91, 116 N. E. 782 (1917), reargument den. I 
221 N. Y. 667, 117 N. E. 1083 (1917), cert. den. 246 U. S. 661 (1918). 

6 The husband who is divorced now swaps his marital deduction for an j 
alimony deduction. But if he marries again, his marital deduction is restored j 
while his alimony deduction continues. I. R. C. Section 51(b)(1). 

7 See e. g. Commissioner v. Murray, 174 F. 2d 816 (C. A. 2, 1949). 
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ments decreed between divorced couples. 1 When the 1942 
Act suddenly shifted the alimony tax burden from husband 
to wife and cut the wife’s allowance below what the divorce 
court and the parties intended her to have, the divorce 
courts could adjust the situation by increasing alimony. 

We believe that the Congress assumed that the divorce 
courts would cushion and alleviate the hardships entailed 
in shifting the alimony tax from husband to wife. Unfor¬ 
tunately, there is no cushion if the Commissioner succeeds 
in shifting the tax in this case from Mr. Walsh to the 
respondent. The payments which she receives are her only 
source of income. (R. 47.) Although Mrs. Walsh was 
once a motion picture actress, she can no longer follow that 
career. (R. 13.) If the Commissioner were successful here 
Mrs. Walsh would be required to pay $2,000 to $3,000 in 
taxes plus penalties for every year since 1941 through 1949 
(and $2,000 to $3,000 per year for the rest of her life) out of 
the payments she receives from Mr. Walsh. There is little 
doubt that a divorce court would grant her relief, if it had 
continuing jurisdiction to do so. But the decree which 
divorced the Walshes back in 1927 was silent on the subject 
of alimony. (Ex. 2-B, R. 21, 22; Ex. 3-C, R. 22, 23) Under 
these circumstances, the California Courts would have no 
jurisdiction to decree increased payments to Mrs. Walsh. 2 
If the Commissioner should succeed here, a heavy tax bur¬ 
den would be shifted from Mr. Walsh to Mrs. Walsh with¬ 
out recourse hy her to the relief which divorce courts gen¬ 
erally afford when changed circumstances result in hard¬ 
ship. At the same time, the shifted tax burden would be a 
complete windfall for Mr. Walsh; the 1941 contract shows 
his understanding that he would pay the taxes and that 
Mrs. Walsh would receive her payments tax-free. (R. 32.) 

The statute does not require such harsh results. It may 

1 Ibid. See also Van Vlaanderen v. Commissioner, 10 T. C. 706 (1948), 
aff’d. 49-1 TJ. S. T. C. fi9305 (C. A. 3, 1949). 

2 See Howell v. Howell, 104 Cal. 45, 37 Pac. 770 (1894); Bacigalupi v. 
Bacigalupi, 72 CaL App. 595, 248 Pac. 715 (1925); Sohnerr v. Schnerr, 128 
CaL App. 365, 17 P. 2d. 744 (1932); Bernard v. Bernard, 79 CaL App. (Adv.) 
393, 396 (1947). See also Myerson V. Commissioner, 10 T. C. 729, 733 (1948). 
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well be that Congress did not anticipate the specific hard¬ 
ship which the Commissioner seeks to impose upon Mrs. 
Walsh under the authority of Section 22(k). If so, one i 
solution would be to “put ourselves in the place of those | 
who uttered the words, and try to divine how they would 
have dealt with the unforeseen situation.” 1 We could 
“project upon the specific occasion how we think” Con- • 
gress “would have dealt with it, if it had been presented to 
them. . . .” 2 | 

Fortunately, the language of Section 22(k) does not jus- | 
tify the harsh result which the Commissioner urges. The 
Tax Court, which had the primary task of applying the j 
statutory language to particular cases, has found that the j 
plain words of the statute as applied to this case avoid what ! 
might otherwise have been a conflict between “reasonable 
intention and literal meaning.” 3 That Court’s construe- j 
tion of the tax statute in the context of the variety of cases ! 
presented to it is entitled to great weight. Accordingly, it j 
is submitted that the Tax Court’s interpretation of the j 
statute in this case should be followed and approved. 

1 See Guiseppi v. Walling, 144 F. 2d- 608, 624 (C- A. 2, 1944), see also * 
City Batik Farmers Trust Co. v. 'McGowan, 142 F. 2d. 599, 601 (C. A. 2, j 
1944), afF’d., and rev’d. in part, 323 U. S. 594 (1945). 

2 See BoreUa v. Borden, 145 F. 2d. 63, 64 (C. A. 2, 1944), aff’d., 325 XT. S. j 
679 (1945). See also Vermilya-Brown Co. v. ConneU, 69 S. Ct 140 (1948). 

“If there are no means of avoiding such an interpretation of the stat- { 
ute 1 (as will amount to a great hardship),’ a judge must come to the | 
conclusion that the legislature by inadvertence has committed an act of 1 
legislative injustice; but to my mind a judge ought to struggle with all 
the intellect that he has, and with all the vigor of mind that he has, j 
against such an interpretation of an act of Parliament; and unless he 
is forced to come to a contrary conclusion, he ought to assume that it 
is impossible that the legislature could have so intended.” Plumstead i 
Board of Works v. Spackman, L. R. 13. Q. R. D. 878, 887, quoted with j 
approval by Brown, J. in Hawaii v. Matikichi, 190 TJ. S. 197, 214 (1903). | 

3 See Armstrong Co. v. Nu-Enamel Corp., 305 U. S. 315, 333 (1938). 


i 


j 


i 

i 

i 
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EL The Tax Court Correctly Decided That the Payments 
Which Mrs. Walsh Received Were Not Taxable to Her 
Under Section 22 (k). 

A. The Tax Court Has Correctly Ruled that “ Incident 
to . . . Divorce” Means “Incident to the Divorce De¬ 
cree;” The 1941 Walsh Contract Was Not “Incident 
to the Divorce Decree. ’ ’ 

Section 22(k) of the Internal Revenue Code provides that 
payments received by a divorced wife from her former hus¬ 
band are taxable to the wife only if the payments are, 
among other things, in discharge on a “legal obligation” 
incurred by the husband under a divorce decree or “under 
a written instrument incident to such divorce ...” In the 
case at bar the Tax Court relied upon its previous decisions 
in DauwaLter v. Commissioner, 9 T. C. 580 (1947) (appeal 
dismissed Feb. 2, 1948) and Cox v. Commissioner, 10 T. C. 
955 (1948), 1 to hold that “the word ‘incident’ in Section 
22(k) refers to the decree of divorce and the written agree¬ 
ment in question must be incident to the divorce decree 
. itself.” 2 (R. 50.) The Tax Court decided that the 1941 
agreement between the Walshes, entered into fourteen years 
after the divorce decree was “obviously” not incident to 
the decree. Accordingly, the payments were not taxable 
to Mrs. Walsh. 

The Tax Court’s crucial interpretation of what agree¬ 
ments are “incident to . . . divorce” is firmly grounded in 
the statutory language. The interpretation of the phrase 
“incident to . . . divorce” was directly considered by the 
Tax Court in Dauwalter v. Commissioner, supra. In 1935 
the Dauwalters had entered into a separation agreement in 
conjunction with their impending divorce. Their divorce 
decree made no provision for alimony nor did the decree 
approve the parties’ prior agreement. In 1939, at Mrs. 
Dauwalter’s request, Mr. Dauwalter agreed to make pay¬ 
ments in addition to those required by the pre-divorce 
agreement. Because the original, pre-divorce agreement 

1 AtT’d-, 49-1 U. S. T. C. 9369 (C. A. 3, July 20, 1949). 

2 Italics supplied. 



is 


was neither modified nor rescinded, the Commissioner ap¬ 
parently conceded that the basic payments were made under 
a written instrument incident to divorce. Id. at 582. As 
to these basic payments the Commissioner allowed Mr. 
Dauwalter the deduction he claimed and collected the ali¬ 
mony tax from Mrs. Dauwalter. 

The controversy reached the Tax Court, however, be¬ 
cause the Commissioner contended that the extra payments, 
agreed to after the divorce, were not made pursuant to an 
agreement *‘incident to divorce.’* The Tax Court sustained 
the Commissioner. In considering the taxpayer’s conten¬ 
tion that the statutory language has reference to the con¬ 
tinuing status of divorce, the Court said: 

“It was argued that the term ‘divorce’ refers not to 
the decree entered by the Court in 1935, but to a con¬ 
tinuing status of divorce existing thereafter, and that ; 
an amended or substituted arrangement necessitated j 
by changed circumstances four years later is just as | 
much ‘incident to’ the divorce as is the original agree- i 
ment... The word ‘such’ in the phrase ‘written instru¬ 
ment incident to such divorce’ directs reference to j 
prior language used. On reading such prior language, 
it is clear that Congress referred to the decree of di- j 
vorce and not to a continuing status.” Id. at 585 1 

i 

I 

The Dauwalter interpretation that “incident to such di- j 
vorce” means “that the written agreement must be incident 
to the divorce decree itself,” was reaffirmed by the Tax j 
•Court in Cox v. Commissioner, supra, at 959. Finally in ! 
Murray v. Commissioner, 7 T. C. M. 365, 367 (1948), 2 the 
Tax Court held that an “agreement was not an instrument ! 
incident to . . . divorce . . . within the meaning of Section 
22(k) since it was entered into voluntarily by the parties 
several years after the divorce and was not incorporated in 
any way in the divorce decree.” 3 

_ i 

1 Italics supplied. 

2 Reversed on another theory, supra. See discussion, pp. 15, 23, infra. 

3 In the case of Du Bane v. Commissioner, 10 T. C. 992 (1948), the Tax j 
Court reported that “The Commissioner argues that that agreement was not 
‘incident to such divorce * because it was entered into after the divorce had j 
been granted.” 
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Although in the Daiwalter and Cox cases the Commis¬ 
sioner has apparently contended that the written instru¬ 
ment must be incident to the divorce decree , he does not 
here maintain that the 1941 agreement was “incident to” 
the divorce decree of 1927. The elapse of fourteen years 
between the 1927 decree and the new agreement of 1941 was 
sufficient to satisfy the Tax Court that the 1941 agreement 
was not “incident to” the decree. The Tax Court is ap¬ 
parently willing to presume, without proof of the detailed 
events transpiring during so long an interim, that any such 
“new agreement is necessitated by changed circum¬ 
stances.” 1 In this case, moreover, the record and the docu¬ 
ments spell out the circumstances which compelled a new 
agreement—circumstances which were obviously not antici¬ 
pated, much less considered, at the time the decree was en¬ 
tered. The Tax Court recited many of the changed cir¬ 
cumstances; the record before the Court bears witness to 
other changes. 

The Commissioner does contend from the dictionary 2 that 
“incident to” implies no time element. Even if this were 
true, separation of the 1927 decree and the 1941 agreement 
by a fourteen year march of unforeseen events makes un¬ 
tenable any argument that the 1941 agreement was incident 
to the 1927 decree. 

1 See Dauwalter v. Commissioner, supra. 

Perhaps the Commissioner quoted Judge Murdock’s dissent in Cox v. Com¬ 
missioner, supra, with a view to impeaching his opinion in the case at bar. 
(Petitioner’s brief, p. 13.) In the Walsh, case Judge Murdock’s opinion 
relied chiefly on the fourteen year interval between the divorce and the 
1941 agreement to hold that the latter was not incident to divorce. In the 
Cox case, the Tax Court held that the agreement entered into a few months 
after divorce was also not incident to divorce. Judge Murdock dissented 
from the Cox opinion saying that, “The time element is not determinative 
of the meaning of the words ‘incident to’ where, as here, the agreement was 
directly related to the divorce.’’ {Ibid; Italics supplied.) The apparent 
inconsistency seized upon by the Commissioner vanishes when it is recognized 
that “the time element’’ has implications apart from its passage as recorded 
by calendars and clocks. Circumstances change with time. By 1941 very 
few people found themselves in the same rut that they had known in 1927. 
Certainly, the passage of time after their divorce brought new controversies 
into the lives of the Walshes. 

2 See Brief for the Petitioner, p. 12. 

In this connection Chief Justice Vinson has recently admonished us not to 
“make a fortress out of the dictionary.’’ Farmers’ Beservoir 4" Irrigation 
Co. v. McComb, 69 S. Cv. 1274, 1279 (1949). 
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The Commissioner has not contended that the 1941 agree- j 
ment was incident to the divorce decree. But he does point I 
out that every one of the requirements of Section 22 (k) i 
must be satisfied in order to tax a divorced wife on her j 
former husband’s payments to her. Mr. Walsh paid Mrs. j 
Walsh the disputed sums pursuant to their 1941 agreement, j 
The Tax Court has correctly construed the plain language j 
of the statute as requiring that the payments must pass to ! 
the wife under an agreement which is incident to the di- j 
vorce decree. The 1941 agreement was not incident to the j 
divorce decree. The payments are not taxable to Mrs. j 
Walsh under Section 22(k). 

I 

B. Even If “Incident to Divorce” Does Not Mean “Inci- ! 
DENT TO THE DlVORCB DECREE,” The 1941 WALSH AGREE- j 
ment Was Not Incident to Divorce. 

The Tax Court’s interpretation of the phrase “incident j 
to divorce” to mean “incident to the divorce decree” has j 
been reviewed by two Federal Courts of Appeal. Cox v.! 
Commissioner, supra; Commissioner v. Murray, supra} 

In deciding the case at bar, the Tax Court relied directly j 

upon its previous decision in Cox v. Commissioner, supra. 

On review of the Cox decision the Court of Appeals for the j 

Third Circuit has affirmed the Tax Court’s decision that; 

the payments were not deductible by the husband. It fol-i 

lows that the Cox payments are not taxable to the wife.! 

The Court of Appeals’ crucial rationale is directly appli-i 

cable to the instant case. The Court of Appeals did not 

specifically ratify the Tax Court view that “incident to 

. . . divorce” means “incident to the . . . divorce decree.’^ 

But the same result will follow in this case, as it did in 

Cox, whether this Court follows the Tax Court interpreta4 

tion or that employed by the Court of Appeals. j 

— 

i In the Murray case the Court of Appeals assumed, -without deciding, that 
an agreement “incident to divorce ** must be incident to the divorce decree . 
Accordingly, the post-divorce contract in that case was not considered incident 
to divorce. The Court of Appeals held, however, that a pre-divorce contract 
incorporated in, and enforceable by, a matrimonial Court decree, required 
taxation to the wife of the payments she received pursuant to the Court-en¬ 
forced, pre-divorce contract. j 
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The Court of Appeals in the Cox case emphasized the 
crucial difference between the husband’s general obligation 
to support and the specific written instrument enforcing 
that obligation. The obligation and the agreement are dif¬ 
ferent things; both must be present. The obligation is ‘ ‘the 
general obligation to support” which arises “out of the 
marital relationship.” But “the agreement must he in rec¬ 
ognition of that obligation and 1 [the agreement] must be 
incident to such divorce.” Thus, Mr. Walsh’s general ob¬ 
ligation, like Mr. Cox’s, undoubtedly arose because of the 
marital relationship. But the question remains, here as in 
the Cox case, whether the specific agreement pursuant to 
which payments were made was “incident to . . . divorce.” 

The Court of Appeals was not inclined “to determine 
the boundaries of the phrase ‘incident to such divorce’.” 
But what the Court did determine is decisive here: 

“Section 22 (k) envisages a situation in which the 
agreement between the husband and wife is part of 
the package of the divorce. The term ‘divorce’, as we 
use it here, does not refer to status, 2 hut encompasses 
the breaking-up of the marriage eventuating in its dis¬ 
solution, and divestment of marital obligations as pro¬ 
vided in the decree.” 

Applying the Third Circuit view of the statute to the facts 
here, it is clear that all those events which can fairly be 
said to constitute the “package of divorce” occurred prior 
to and ended with the decree of 1927. Under the Cox the¬ 
ory, a contract entered into as part of the breaking-up 
process may be one of those events incident to the divorce. 3 
But the new 1941 Walsh agreement was entered into four- 

1 Italics are the Court ’b. 

2 The Court here has reference to the continuing status of divorce. 

1 : Johnson v. Commissioner, 10 T. C. 647 (1948), ■was the specific example 
referred to by the Court in an accompanying footnote. There an agreement, 
pursuant to which the husband made extraordinarily large payments, was 
accepted by the wife after rigorous bargaining by her as a condition precedent 
to divorce. Although ■pre-divorce agreements (which are inextricably involved 
in the package of divorce) have been held by the Tax Court to be 1 *incident’ ’ 
to divorce, it does not follow that the Walsh agreement of 1941 was incident 
to the 1927 divorce. 
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teen years after the package of divorce was finally sealed 
with the divorce decree. The marriage was broken up and 
had been for a long time by 1941. The process of breaking 
up the marriage did not result in the agreement of 1941. 
It was the product of controversies and factors arising in 
spite of the “divorce,’’ and outside of the “package of 
the divorce.” Even under the Third Circuit’s broader in¬ 
terpretation of what is “incident to divorce,” the agree¬ 
ment here was not incident to the divorce. 

C. The Commissioner’s Argument That “The Payments 
Here Were In Discharge of a Legal Obligation In¬ 
curred By the Taxpayer’s Divorced Husband Because 
of Their Marital Relationship ...” 1 Is Irrelevant. 

The Commissioner’s brief correctly subdivides the rele¬ 
vant section of the statute into two parts which he labels 
“Fourth” and “Fifth.” The Fourth part of the statute 
requires, according to the Commissioner, that a husband’s 
payments to his former wife be made in discarge “of a legal 
obligation arising out of the marital relationship.” 2 The 
Commissioner argues at some length that Mr. Walsh had 
a general and continuing obligation to support Mrs. Walsh 
because he was once married to her. This does not seem 
to us to be the issue. 

We have some difficulty in imagining an arrangement for 
payments by a divorced husband to his former wife which 
does not arise out of the former family or marital relation¬ 
ship. 3 Congress, however, did not tax to former wives all 
payments received by them. The Fifth requirement of the 
statute limits the wife’s tax liability to those payments 
made pursuant to a divorce decree, or a specific written 
instrument. In order to shift tax liability to the wife, the 
Congress required that the specific written instrument be 
incident to the divorce. Since, as we have pointed out, the 

1 Brief for Petitioner, p. 7. 

2 Brief for the Petitioner, p. 6. 

3 Du Bane v. Commissioner, supra is the single case under Section 22 (k) 
■which involved such an unusual non-marital agreement. 
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1941 Walsh agreement was not incident to their divorce, 1 
the Commissioner is beside the mark when he argues that 
Mr. Walsh was paying off a legal obligation which he as¬ 
sumed because he and Mrs. Walsh once were married. The 
five conditions set forth by the Commissioner (Respon¬ 
dent’s brief, p. 6) must, as he says, all be satisfied. The 
fifth condition, namely, that the payments must be made 
by the husband in accordance with a written instrument 
incident to divorce, is not fulfilled by showing that the pay¬ 
ments are in discharge of a legal obligation arising out of 
the family relationship, the latter being condition Four. 2 

The Commissioner’s brief attempts to make the legal 
obligation argument spill over into point Five and obscure 
it 3 He emphasizes that Mr. Walsh’s legal obligation was 
related to his marriage. (Petitioner’s brief pp. 7-11.) 
Having made the point at length that the legal obligation 
required by point Four is related to the marriage, he then 
assumes that because of this fact the 1941 agreement 
(since its geneology may in part be traced to the mar¬ 
riage) was incident to the divorce. (Petitioner’s brief, pp. 
12-14.) The Commissioner’s argument that the 1941 agree¬ 
ment was “incident to divorce” seems to repeat in capsule 
form the same arguments invoked under point Four to 
prove that Mr. Walsh’s legal obligation related to his mar- 

1 The 1941 agreement was not incident to the 1927 divorce, whether incident 
to divorce has reference to a decree or to a series of events eventuating in the 
dissolution of the marriage. 

2 The distinction between the two conditions may be illustrated by turning 
the more usual situation around. A wife enters into an agreement with her 
husband to make him certain payments after divorce. The agreement is in 
contemplation of divorce, may be referred to in the divorce decree and is 
clearly incident to divorce. However, if the wife owes no obligation to sup¬ 
port the husband, which is ordinarily true, she may not deduct the payments 
because she has not fulfilled condition four. There is no legal obligation 
arising out of the marital relationship. Even though the agreement is by 
any definition “incident to divorce,” the husband is not taxed on the pay¬ 
ment. See Van Vlaanderen v. Commissioner, supra. 

3 The Commissioner concludes his argument that the 1941 agreement was 
incident to divorce by saying: 

“Thus the phrase ‘incident to’ appears to have a dual reference. Stand¬ 
ing by itself it is to be given its ordinary meaning but it is also to be 
read with the fourth requirement of Section 22 (k). When this is done, 
it is apparent that the payments under the 1941 agreement were within 
the intendment of the fifth requirement.’’ (Petitioner’s brief, p. 14.) 
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I 

I 

riage. (Cf. Id. at 9-10 [legal obligation] with Id. at 13-14 
[instrument incident to divorce].) Finally, the Commis- j 
sioner completes his perfect circle by emphasizing that 
the 1941 agreement was incident to divorce because Mr. j 
Walsh had a legal obligation. 1 We submit that even if Mr. 
Walsh had a legal obligation to support Mrs. Walsh, trace¬ 
able to their former marriage, Mr. Walshs payments are ! 
only taxable to Mrs. Walsh if made under a written instru- i 
ment incident to divorce as required by point Five. They j 
were not, and it is, therefore, immaterial that the legal obli¬ 
gation related in some ways to the former marriage status. | 

I 

_ _ _ i 

D. Me. Walsh’s Payments to Mbs. Walsh Were Not in 
Discharge of a Legal Obligation Created by the Mar- j 
riage or Assumed Incident to Divorce. | 

j 

As we have already pointed out, we believe that the Com¬ 
missioner ’s Argument I. A. (that Mr. Walsh’s payments 
were made in discharge of a legal obligation which had been ] 
incurred because of a marital relationship) is irrelevant, j 
But it may be the Commissioner’s view that Mrs. Walsh j 
is taxable because Mr. Walsh’s payments to her were 
made “in discharge of a legal obligation incident to di- ! 
vorce,” without reference to whether the written instru- j 
ment under which the payments are made is itself incident j 
to either the divorce decree or to the divorce “package.” 2 i 
This argument is in defiance of the plain grammar of the j 
statute. But, if, for the moment, we assume that the Com- j 
missioner’s construction is tenable, Mr. Walsh’s legal obli- j 
gation about which the Commissioner is talking was not j 
discharged by the payments here at issue. 

Mr. Walsh’s legal obligation as a husband was severed | 
by the divorce decrees which were silent as to ali-1 

1 Id. at p. 14. 

The Commissioner says quite frankly that he would not tax a wife on pay¬ 
ments she receives in excess of those imposed by a decree or by a pre-divorce j 
settlement contract. However, where a wife agrees to a reduction of her | 
contract stipend, the Commissioner will tax, even though, as here, the reduc- ! 
tion and the alleged tax liability fall upon the hapless wife almost simul¬ 
taneously. 

2 See p. 18, note 1, supra. 

I 

i 

i 

I 

i 

_ i 
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mony. 1 Mr. Walsh’s contract obligation assumed in con¬ 
templation of divorce and modified in 1934 was rescinded 
in 1941. The payments which Mrs. Walsh receives are, 
accordingly, not in discharge of a legal obligation incident 
either to marriage or divorce. 

The Commissioner argues that there was no effective 
recision in spite of the complete power of the parties to 
rescind their 1927 contract 2 and in spite of the provisions 
in the 1941 contract clearly terminating and rescinding the 
earlier agreements. The Commissioner’s brief states that 
although the 1941 agreement “purportedly rescinded and 
annulled the two prior agreements (R. 29), it must be ad¬ 
mitted that it did not rescind or annul the taxpayer’s exist¬ 
ing right to support but actually continued it. }rz \ 

The Commissioner’s argument cannot survive a careful 
reading of the 1941 agreement. The very first paragraph 
of the 1941 contract (which the Commissioner has neglected 
to quote) states: 

“The parties hereto do mutually rescind and annul those 
two certain contracts, hereinabove referred to, entered into 
between the parties under dates of February 21, 1927, and 
October 17, 1934, and said contracts, and each of them, are 
and shall be of no force or effect.” (R. 29.) 

The Commissioner justifies his conclusion that no recis¬ 
ion was effected by reference to a tag end clause of par¬ 
agraph Third of the 1941 agreement “stating that the 
‘rights, claims or interests’ of the parties saved are re¬ 
served therein were not released, discharged or satisfied 
by such agreement.” (Brief for Petitioner, p. 10). It is 
clear that paragraph Third released all claims arising out 
of the old agreements and saved only those rights created 

1 Cf. Commissioner v. Murray, supra. 

2 The Commissioner does not suggest that the parties lacked this power. 
Cf. Commissioner v. Murray, supra. 

3 Brief for petitioner, p. 10. Italics supplied. This statement was made 
in the Commissioner’s “legal obligation” argument. In his “incident to 
divorce” argument, the Commissioner says the same thing a little differently: 
“The 1934 agreement was merely a modification of the earlier agreement 
. . . for it recognized and continued the taxpayer’s right to support from 
her divorced husband.” Id. at pp. 13, 14. 
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by the new agreement. Paragraph Third is a conventional 
release clanse which provided in full that: 

* 1 It is mutually agreed between the parties hereto 
that each of the parties hereto does, as against the 
other party, and in favor of the other party, hereby 
release, satisfy, and discharge all claims, rights or 
demands of any kind or nature from the beginning of 
the world to the date of these presents, save and ex¬ 
cept those rights, claims or interests saved, reserved 
or created by this instrument.” (R. 30.) 

The Commissioner possibly suggests that paragraph 
Third “saved” and “reserved” the right to support and 
maintenance which Mrs. Walsh enjoyed as Mr. Walsh’s 
wife prior to their divorce, and the rights granted to her 
under the 1927 agreement. The first difficulty with this 
theory is that paragraph Third obviously did not say this. 
Moreover, the effect of the recision on these old obligations 
to support is clearly manifest in paragraphs First, Second 
and Fifth. 

By paragraphs First and Second every thread of right 
under the old contracts was cut. Claims based upon them 
were settled. 1 Unlike the 1934 agreement, there was no 
provision for reviving the 1927 obligations in the event of 
default on the new 1941 undertakings. 

Paragraph Fifth creating Mr. Walsh’s obligation to pay 
Mrs. Walsh $225, later $200, per week, was therefore writ¬ 
ten on a clean slate. The balance of paragraph Fifth, 
quoted by the Commissioner, 2 did not expressly or im¬ 
pliedly purport to save or reserve Mrs. Walsh’s rights 

1 Mr. Walsh paid Mrs. Walsh $25,000 in cash for the satisfaction of her 
claims and rights under the old contracts. (R. 29, 30.) 

2 * * The obligations for this paragraph are undertaken by reason of the fact 
that heretofore the parties were husband and wife and, under the contracts of 
1927 and 19S4 hereinabove referred to, Raoul had undertaken to pay certain 
sums for the support and maintenance of Miriam* Since said contracts are 
being rescinded and annulled, it is the intent and purpose of the parties 
hereto that these payments shad have the same characteristic, to wit, of being 
for support and maintenance, and are made in recognition of the status of 
the parties as it existed on February 21, 1927.” (Italics Supplied by 
the Commissioner.) (Petitioner’s brief p. li). 
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under the old contracts. The quoted paragraph did not 
recognize that Mr. Walsh had an existing legal obligation 
to support his former wife. In fact the very language in 
paragraph Fifth which the Commissioner quotes, but 
leaves unitalicized, states that the old contracts ‘ ‘ are being 
rescinded and annulled.” 

The language of paragraph Fifth which the Commis¬ 
sioner quotes was clearly designed, not to save old obliga¬ 
tions, but to characterize the new one which was created. 
This characterization had a real purpose; it effectively 
barred Mr. Walsh from obtaining a discharge in bank¬ 
ruptcy from his new obligation to Mrs. Walsh. 1 The 1941 
agreement read as a whole clearly shows that there was a 
recision of the earlier agreements and that the rights of the 
parties thereunder were terminated in 1941. 

As we have suggested earlier, the Commissioner may be 
arguing that Mrs. Walsh is taxable because Mr. Walsh’s 
payments satisfied a “legal obligation incident to divorce.” 
The facts of this case viewed in the perspective of the two 
decisions of other Courts of Appeal, show clearly that the 
payments here in question were not compelled by a legal 
obligation incident to divorce. Of. Commissioner v. Mur¬ 
ray, supra, with Cox v. Commissioner, supra. 

i Section. 35 of the Bankruptcy Act of 1938, 11 U. S. C. A. $ 35, provides 
that “A discharge in bankruptcy shall release a bankrupt from all of his 
provable debts . . . except (2) . . . liabilities . . . for alimony due or to 
become due, or for maintenance or support of wife or child, . . . ” Thus 
an obligation undertaken by a husband after divorce to pay for the support 
of his former wife is not dischargeable in bankruptcy provided the support 
contract clearly recites that the payments are for support and maintenance 
of a former wife. Dunbar v. Dunbar, 190 TJ. S. 340 (1903); see also In re 
Adams, 25 F. 2d- 640 (C. A- 2, 1928) ; In re Dean, 17 F. Supp. 1023 (D. C. 
N. Y., 1937); Fernandes v. Pitts, 47 Cal. App. 2d. 248, 117 P. 2d. 728 (1941). 

The Bankruptcy laws do not require that the support obligation be imposed 
by divorce decree or by written instrument incident to divorce so long as it 
is an obligation for support and maintenance. If Congress had intended to 
tax the wife according to whether payments which she received were discharge- 
able in bankruptcy, the language of paragraph Fifth which the Commissioner 
recites might be controlling. But Section 22(k) adds a test which is irrelevant 
to the bankruptcy discharge question. The husband’s obligation for support 
and main tenance must be imposed by a divorce decree or a written instrument 
incident to divorce. The Walsh agreement of 1941 may have been protected 
from Mr. Walsh’s bankruptcy, but it was not a written instrument incident 
to divorce. It was a new agreement, entered fourteen years after divorce, 
rescinding the old agreements and settling post-divorce controversies. 
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In the Murray case payments were taxed to the wife be¬ 
cause they were compelled by a pre-divorce; agreement 
which became a part of the decree and as such continued 
as a legal obligation irrespective of what action the parties 
took short of a petition to amend the decree. Had the 
parties, subsequent to the decree, agreed that no payments 
would be made, the wife could still have enforced payment 
by invocation of the paramount decree. The original 
agreement here was just a contract and did not have the 
authority of a decree underlying it. It could, u nl i k e the 
Murray pre-divorce agreement, be rescinded by the parties 
without any intervention by the divorce court. The parties, 
in fact, rescinded. 

In the Cox case, the decree was silent as to alimony and 
the decree terminated the husband’s obligation to support. 

A post-divorce agreement,' it was held, was powerless to 
revive that husband’s obligation. 

In the Walsh case, the husband’s obligation to support 
was also terminated by the divorce decree. The obligation 
which Mr. Walsh undertook in 1927, was as Judge Hand 
said * ‘only a contract.” Murray v. Commissioner , supra. \ 
It was terminable by the parties at will; in 1941 they ex¬ 
pressly rescinded it. The recision clause of the 1941 agree¬ 
ment wiped out the last vestige of a “legal obligation” in¬ 
curred in 1927 as part of “the package of divorce” or inci¬ 
dent to “the breaking up of the marriage eventuating in its 
dissolution, and divestment of marital obligations as pro¬ 
vided in the decree” of 1927. Cox v. Commissioner , supra. 

E. Affirmance of the Tax Court Decision Would Not 
Violate Congress’ Uniformity Policy. 

The Commissioner lays emphasis upon the policy of Sec¬ 
tion 22 (k) to provide a uniform treatment for alimony 
in order to obviate the significance of the local rules of 
alimony and divorce. (Brief for Petitioner, p. 12.) 

The Commissioner criticizes the Murray decision of the 
Second Circuit because “it depends too much on New York 
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law and ignores the Congressional purpose . . . that there 
should be uniform treatment given to all payments of ali¬ 
mony or in lieu of alimony.” It is noteworthy that in his 
brief to the Second Circuit in the Murray case, the Commis¬ 
sioner distinguished the Dauwalter case from the Murray 
case by emphasizing that in the Dauwalter case the Illinois 
“ court had made no provision for alimony and had no 
power to make any allowances thereafter under the Illinois 
law but that was not true here.” 1 The Murray brief then 
spelled out the decisions showing the New York divorce 
court’s continuing jurisdiction to enforce agreements in¬ 
corporated by reference into decrees. 

In short the Commissioner himself has depended upon 
local law to deter min e whether particular payments are 
taxable to the husband or to the wife. The Tax Court and 
the Second Circuit have also found it difficult to ascertain 
whether a legal obligation has been imposed by a decree or 
a written instrument incident to divorce without reference 
to the law of the local jurisdiction creating the legal obli¬ 
gation. 2 Neither the statutory language nor Congressional 
policy require, as the Commissioner seems sometimes to 
suggest, that all alimony and payments in lieu of alimony 
be taxable to a wife. There remain many close questions as 
to whether a husband is satisfying a legal obligation under 
state law. There are also questions of fact as to whether 
a particular agreement is incident to divorce. 

1 Brief for Petitioner in Commissioner v. Murray, supra, pp. 17-18. 

2 See e.g. Dauwalter v. Commissioner, supra; Murray v. Commissioner, supra; 
Cox v. Commissioner, supra. In the Dauwalter case, the husband sought a 
deduction for additional amounts which he agreed to pay in a post-divorce 
agreement. In arguing against the deduction the Commissioner relied upon 
the fact that under the Illinois law, the divorce court had no power to impose 
the obligation for additional payments had application been made to it. 
Geographical uniformity would, indeed, be desirable, but it seems impossible 
under the present statute, as is apparent from the position which the Com¬ 
missioner himself has taken in the deduction cases. Geographical uniformity 
could probably only be achieved by a general statute to the effect that all 
payments by divorced husbands to their wives are deductible by the former 
and taxable to the latter. The statute does not go so far and the Commis¬ 
sioner has not urged nor have the courts held that it does where the question 
is one of deductibility. 
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We are fully appreciative of the Congressional objective 
to obtain, as nearly as possible, uniform tax treatment of 
alimony and alimony substitutes. We do not believe that 
Congress intended to run that general policy consideration 
to the illogical and harsh extreme for which the Commis¬ 
sioner here contends. Moreover, we believe that the Tax 
Court decision here was completely consistent with that 
general policy. Mr. Walsh’s legal obligation did not begin 
and did not end because of the vagaries of California 
matrimonial law. Mr. Walsh’s crucial obligation was 
based entirely on a contract. That contract was entered 
into in 1927, free and clear, of any peculiar divorce law 
provisions. Mr. Walsh’s 1941 recision of his 1927 contract 
was like any contract recision and substitution. No dam¬ 
age is done to the policy of uniformity because long after 
divorce Mr. Walsh, or any other husband, for reasons of 
his own, rescinds his pre-existing contract, and like Mr. 
Walsh, enters into a new agreement to support his former 
wife. 

The 1941 Walsh agreement settled differences which 
arose subsequent to the 1927 divorce concerning future re¬ 
sponsibilities for the adopted children, use of the family 
name and the termination of lawsuits completely unrelated 
to the divorce decree. On the facts, under no sensible con¬ 
struction of Section 22(k) could the 1941 agreement entered 
into fourteen years after divorce, rescinding prior legal 
obligations and settling post-divorce controversies, be said 
to be part of the “package” of a 1927 divorce. Cox v. 
Commissioner, supra. The 1941 agreement was not inci¬ 
dent to divorce; the 1941 agreement was clearly “indepen¬ 
dent and anchor-free of the divorce, being related at most 
to the divorce status.” Ibid. 
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IIL Even if the Payments Received by the Respondent Are 
Taxable Income, No Penalty Should be Imposed Upon 
Her for Failure to File Income Tax Returns. 

! 

Section 291 of the Internal Revenue Code imposed a 25 
percent addition to tax liability for failure to file an income 
tax return “unless it is shown that such failure is due to 
reasonable cause and not due to willful neglect.” Com¬ 
missioner v. Lane-Wells Co., 321 U. S. 219, 224-225 (1944). 
Since Section 291 was enacted in 1936, numerous decisions 
have held that a taxpayer who relies upon the advice of 
reputable counsel that no income tax returns need be filed 
should be freed from the 25 percent negligence penalty. 
Lindback Foundation v. Commissioner, 4 T. C. 652, 657 
(1945), aff’d per cur. 150 F. 2d 986 (C. A. 3, 1945); Girard 
Investment Co. v. Commissioner, 122 F. 2d 843 (O. A. 3, 
1941), cert, denied 314 U. S. 699 (1941); Estate of Fred¬ 
erick C. Kirchner v. Commissioner, 46 B. T. A. 578 (1942); 
Agricultural Securities Corp. v. Commissioner, 39 B. T. A. 
1103 (1939), aff’d. 116 F. 2d, 800 (C. A. 9, 1941); Safety 
Tube Corporation v. Commissioner, 8 T. C. 757 (1947) 
aff’d. 168 F. 2d 787 (C. A. 6, 1948); Garrett Holding Corp. 
v. Commissioner, 9 T. C. 1029 (1947); Raymep Realty Corp. 
v. Commissioner, 7 T. C. M. 262 (1948). See also Dayton 
Bronze Bearing Co. v. Gilligan, 281 Fed. 709 (C. A. 6,1922). 

In addition, the courts have given special consideration 
to cases wdiere, over a long period, the taxpayer has been 
required to file no returns, only to find suddenly that there 
has been a change in the law, Frederick Smith Enterprise 
Co. v. Commissioner, 6 T. C. M. 594, 600 (1947); Agricul¬ 
tural Securities Corp. v. Commissioner, supra, or its inter¬ 
pretation. Druggists Supply Corp. v. Commissioner, 8 T. 
C. 1343 (1947); Frease v. Commissioner, 3 T. C. M. 708 
(1944), aff’d. 150 F. 2d. 403 (C. A. 6, 1945). Furthermore, 
the relative business acumen of a particular taxpayer, and 
his need to rely uncritically upon the advice of his lawyer 
has weighed heavily in determinations of “reasonable 
cause” and “wilful neglect.” Compare Orient Investment 
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& Fivumce Co. v. Commissioner, 166 F. 2d 601 (App. D. C., 
1948) rev’g. 6 T. 0. M. 1 (1947) and Frease v. Commis- \ 
sioner, supra; Estate of Frederick C. Kirchner v. Commis¬ 
sioner, supra; with Credit Bureau of Greater New York, j 
5 T. C. M. 826 (1946), aff’d. 162 F. 2d 7 (€. A. 2,1947). i 

Mrs. Walsh had no familiarity with law or business. She | 
did know something about the nature of her payments from 
Mr. Walsh. She had been advised by counsel in late 1941 j 
that the payments provided by the 1941 agreement were | 
not taxable to her. (R. 45). Under dramatic circum¬ 
stances she had been impressed with the then fact that she 
would continue to receive payments from Mr. Walsh tax- 
free. Her little knowledge was, perhaps, a dangerous thing, j 
When, in 1942, she read press accounts of legislation which ! 
made alimony taxable to wives, her little knowledge made 
her confident, in good faith, that since she received no ali¬ 
mony, she was not taxable. 

In 1942, however, Mrs. Walsh had occasion to employ new j 
counsel in order to insure performance of her 1941 agree- j 
ment with Mr. Walsh. The attorney whom she employed, j 
Mr. S. S. Hahn of Los Angeles, was recommended to Mrs. j 
Walsh as a reputable and highly regarded lawyer. (R. 46). | 
Whether he was an expert on taxation generally would seem 
to be of little moment, for in undertaking to advise on a [ 
claim of a divorced wife against her former husband he ! 
should have been completely familiar with the narrow tax j 
questions raised by Section 22 (k). Mrs. Walsh inquired | 
specifically about the effect of the new legislation about j 
which she had read. Mr. Hahn affirmatively advised Mrs. j 
Walsh that the new legislation did not affect her. More- j 
over, Mr. Hahn has remained Mrs. Walsh’s legal adviser \ 
from the time she consulted him until today. Mr. Hahn 
collects the weekly payments from Mr. Walsh and forwards j 
them to Mrs. Walsh. In this situation Mrs. Walsh could j 
properly rely upon Mr. Hahn to advise her, if, upon recon- j 
sideration during 1942 and 1943, he determined that his! 
original advice was erroneous and that returns should be | 
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filed for either of those years. Moreover, the existence of 
this controversy indicates that the question is a highly 
doubtful one and the decision of the Tax Court has con¬ 
firmed Mr. Hahn’s advice. 

Since Mrs. Walsh’s payments from Mr. Walsh constituted 
her only income, Mrs. Walsh filed no returns for 1942 and 
1943. Economy Savings and Loan Co. v. Commissioner, 
158 F. 2d 472 (C. A. 6, 1946). Her failure to file was not 
due to willful neglect, but to her good faith belief that she 
had no taxable income. She clearly had “reasonable cause” 
for her good faith belief. As the Supreme Court has said 
in another context, “It is not the purpose of the law to 
penalize frank difference of opinion or innocent errors 
made despite the exercise of reasonable care.” Spies v. 
United States, 317 U. S. 492, 496 (1943). (Italics supplied.) 

CONCLUSION. 

The decision of the Tax Court is correct. The 1941 
Walsh agreement was incident neither to the 1927 divorce 
nor to the 1927 divorce decree. Even if the disputed pay¬ 
ments be taxable to the respondent, this Court should find 
that the respondent owes no penalty. 

Respectfully submitted, 

Carolyn E. Agger, 

Louis F. Oberdorfer, 

1614 “Eye” Street, N. W. 
Washington, D. C. 

Counsel for Respondent. 
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APPENDIX. 

I 

Internal Revenue Code: 

Sec. 22. Gboss Income. 

* • * * • 

(k) [as added by Sec. 120, Revenue Act of 1942, c. 

619, 56 Stat. 798] Alimony, Etc., Income .—In the case j 
of a wife who is divorced or legally separated from j 
her husband under a decree of divorce or of separate 
maintenance, periodic payments (whether or not made i 
at regular intervals) received subsequent to such de- j 
cree in discharge of, or attributable to property trans¬ 
ferred (in trust or otherwise) in discharge of, a legal 
obligation which, because of the marital or family re¬ 
lationship, is imposed upon or incurred by such hus¬ 
band under such decree or under a written instrument 
incident to such divorce or separation shall be includi¬ 
ble in the gross income of such wife, and such amounts 
received as are attributable to property so transferred 
shall not be includible in the gross income of such 
husband. This subsection shall not apply to that part 
of any such periodic payment which the terms of the 
decree or written instrument fix, in terms of an j 
amount of money or a portion of the payment, as a 
sum which is payable for the support of minor chil¬ 
dren of such husband. In case any such periodic pay¬ 
ment is less than the amount specified in the decree or 
written instrument, for the purpose of applying the 
preceding sentence, such payment, to the extent of 
such sum payable for such support, shall be consid¬ 
ered a payment for such support. Installment pay¬ 
ments discharging a part of an obligation the principal ! 
sum of which is, in terms of money or property, speci¬ 
fied in the decree or instrument shall not be considered \ 
periodic payments for the purposes of this subsection; j 
except that an installment payment shall be considered j 
a periodic payment for the purposes of this subsection I 
if such principal sum, by the terms of the decree or j 
instrument, may be or is to be paid wdthin a period ! 
ending more than 10 years from the date of such de¬ 
cree or instrument, but only to the extent that such 
installment payment for the taxable year of the wife 
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(or if more than one such installment payment for 
such taxable year is received during such taxable year, 
the aggregate of such installment payments) does not 
exceed 10 per centum of such principal sum. For the 
purposes of the preceding sentence, the portion of a 
payment of the principal sum which is allocable to a 
period after the taxable year of the wife in which it is 
received shall be considered an installment payment 
for the taxable year in which it is received. (In cases 
where such periodic payments are attributable to 
property of an estate or property held in trust, see 
section 171 (b).) 

• • • • • 

(26 U.S.C. 1946 ed., Sec. 22.) 

Sec. 291. Failure to File Return. 

In case of any failure to make and file return re¬ 
quired by this chapter, within the time prescribed by 
law or prescribed by the Commissioner in pursuance 
of law, unless it is shown that such failure is due to 
reasonable cause and not due to willful neglect, there 
shall be added to the tax: 5 per centum if the failure 
is for not more than thirty days with an additional 5 
per centum for each additional thirty days or fraction 
thereof during which such failure continues, not ex¬ 
ceeding 25 per centum in the aggregate. The amount 
so added to any tax shall be collected at the same time 
and in the same manner and as a part of the tax unless 
the tax has been paid before the discovery of the neg¬ 
lect, in which case the amount so added shall be col¬ 
lected in the same manner as the tax. The amount 
added to the tax under this section shall be in lieu of 
the 25 per centum addition to the tax provided in sec¬ 
tion 3612 (d)(1). 

(26 TJ.S.C. 1946 ed., Sec. 291.) 

Treasury Regulations 111, promulgated under the Inter¬ 
nal Revenue Code: 

Sec. 29.22(k)-l. Alimony and separate maintenance 
payments—Income to former wife. —(a) In general .— 
Section 22 (k) provides rules for treatment in certain 
cases of payments in the nature of or in lieu of ali- 
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mony or an allowance for support as between spouses 
who are divorced or legally separated under a court j 
order or decree. For convenience, the payee spouse j 
will hereafter in this section of the regulations be j 
referred to as the “wife” and the spouse from whom 
she is divorced or legally separated as the “husband.” 
See section 3797 (a) (17). j 

In general, section 22(k) requires the inclusion in 
the gross income of the wife of periodic payments | 
(whether or not made at regular intervals) received 
by her after the decree of divorce or of separate main- 
tenance. Such periodic payments may be received ! 
from either of the two following sources: 

i 

(1) In discharge of a legal obligation which, be¬ 
cause of the marital or family relationship, is in- ; 
posed upon or incurred by the husband, or 

(2) Attributable to property transferred (in j 
trust or otherwise) in discharge of a legal obligation 
which, because of the marital or family relationship, j 
is imposed upon or incurred bv the husband. 

I 

i 

The obligation of the husband must be imposed upon j 
him or assumed by him (or made specific) under either i 

of the following: ! 

i 

(1) A court order or decree divorcing or legally 

separating the husband and wife, or j 

(2) A written instrument incident to such divorce I 

or legal separation. j 

i 

The periodic payments received by the wife attrib¬ 
utable to property so transferred and includible in her 
income are not to be included in the gross income of j 
the husband. See also section 29.171-1 in cases where 
such periodic payments are attributable to property ! 
held in trust. 

The purpose and effect of section 22 (k) may be ! 
illustrated, in general, by the following examples, in | 
which it is assumed that the husband and wife make j 
their income tax returns on the calendar year basis: j 

Example (1). W sues H for divorce in 1942. The ! 
court awards W temporary alimony of $25 a week i 
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pending the final decree. On September 1, 1942, the 
conrt grants W a divorce and awards her $200 a month 
permanent alimony. No part of the $25 a week tem¬ 
porary alimony received prior to the decree is in¬ 
cludible in W’s income under section 22 (k), but the 
$200 a month received during the balance of 1942 by 
W is includible in her income for 1942. Under section 
23 (u), H is entitled to deduct such $200 payments 
from his income. 

Example (2). W files suit for divorce from H. In 
consideration of W’s promise to relinquish all marital 
rights and not to make public H’s financial affairs, H 
makes a legally binding promise in writing to W to 
pay to her $200 a month if a final decree of divorce is 
granted without any provision for alimony. Accord¬ 
ingly, W does not request alimony and no provision 
for alimony is made under a final decree of divorce 
entered prior to 1942. During 1942, H pays W $200 
a month, pursuant to the promise. The $2,400 thus 
received by W is includible in her gross income under 
the provisions of section 22 (k). Under section 23 (u), 
H is entitled to a deduction of $2,400 from his gross 
income. 

Example (3). H and W enter into an antenuptial 
agreement, under which, in consideration of W’s relin¬ 
quishment of all marital rights (including dower) in 
H’s property, and, in order to provide for W’s sup¬ 
port and household expenses, H promises to pay W 
$200 a month for her life. Ten years after their mar¬ 
riage, W sues H for divorce but does not ask or obtain 
alimony because of the provision already made for 
her support in the antenuptial agreement. Likewise, 
the divorce decree is silent as to such agreement and 
H’s obligation to support W. Section 22 (k) does 
not apply to such a case. If, however, the decree were 
modified so as to refer to the antenuptial agreement, 
or if, at the time of the divorce, reference had been 
made to the antenuptial agreement in the court’s de¬ 
cree or in a written instrument incident to the divorce, 
section 22 (k) would require the inclusion of the pay¬ 
ments received by W after the decree in her income for 
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taxable years beginning after December 31,1941. (As 
to including snch payments in the wife’s income, if 
made by a trust created under the antenuptial agree¬ 
ment, regardless of whether referred to in the decree 
or a later instrument, see section 29.171-1.) 

Section 22 (k) applies only where the legal obliga¬ 
tion being discharged arises out of the family or 
marital relationship in recognition of the general ob¬ 
ligation to support, which is made specific by the in¬ 
strument or decree. Thus, section 22 (k) does not 
apply to that part of any periodic payment which is 
attributable to the repayment by the husband of, for 
example, a bona fide loan previously made to him by 
the wife, the satisfaction of which is specified in the 
divorce decree as a part of the general settlement be¬ 
tween the husband and wife. 

• • • • • 



